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AND. 
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William LENTHALL, &/qu, 


Speaker of the Houſe of Commons 
In PARLIAMENT. __... 


$URI2 4 it pleaſe You to accept of 
SHE ths Sacrifice which I offer be- 
S fore Your Supreame Fudica- 
tory 80 the ſervice of the timer. 

he fires that of loyalty , neither wilde 
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now ſtand at Your Barre, if You /hall 
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foall in that poſture doe the Houſes the beft 
ſervice that F can elſwhere.._ 1 
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| _To Conſideration. 


Private debate concetning the right 
yh of an Engliſh King to Arbitrary rule 

J over Engliſh Subjetts as Succeſſor to 

W the Norman Conquerour, (fo called) 
firſt occaſioned this Diſcourſe. Here- 
farily faln upon'the Antiquity and 
Uniformity of the Government of this Nation : It 
{being cleared may alſo ſerve as an Idea for them to 
conſider. who doe mind the reſtitution of this ſhat- 
tered frameof policy. For as in all orher cures; ſo 
in that of a diſtempered government- the originall 
conſtitution of the body is not lightly to be regar- 
ded; and the contemplation of Vi proportion of 


—. the Manner of the Nation ina ſmall modell brings 


no leffe furtherance tothe right apprehenſion' of 


- *Jtherrue nature thereof ( befides the delight) then 
- /\Jthe perufing of 'a Map doth tothe travatler after a 
' i;Ylong and tedious travaile. | . 


' Tpropound not this Diſcourſe as a patterrdrawn 
* Jup to the lifevf the thing, nor the thing it ſelfe as a | 
Maſterpiece for future ages; for well T doe know, 


\ \Fthat Common-weales in their minority doe want 
[not onely perfeftion of ſtrength and beauty , but 


alſo of parts and proportion ; eſpecially ſeeing that 
their 
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their fult ape attaineth no further growth then toa 
PIr$ur4 gy divers farmes in one. GA 6 wh 
one much by diſcourſe and aCtion to bring 
Monarchy out of the wombe of nation, eat, 
that of the Philoſophers ſtone the uſue. is but w ping 
and the end miſery tothe undertakers: and therfore 
more then bales it is that the ytmoſt perfection 
of this nether. worlds beſt government conſiſts in 
the upholding Fol £ due proportion of ſeverall ; Inte- 
reſts compounded. into,one temperatur 
He, tho na merths the ſecrets, of all rg A wo hears, 
doth. know that.m TRASnE in, this Diſcqurig.ts 
ha Sceptex or, Cro 
Ffollicgang Jeb APY Fpening : Sr 'Y: 
Valero hang Weak kigha ads 
antyſs _ 
themen, who A5GE DARIN, Hayyers; and Hiſkari 
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all. eve aGeQunt, yQur nd COntray: 
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PROLOGUE 


FE VEE He policie of Engliſh goverment, 
WH FR (0 farre as 2s praiſe-worthy, 3s all 

SW one with Divine providence, 
wrapped up im a waile of Kings 

h and wiſe men,and thus implicitely 

bath been delivered to the World by Hiſtortans, 
who for the moſt part doe read men, and weare 
their Fens in decyphering their perſons and con- 
ditions : ſome of wbom , having net with in- 
gennous Writers, ſurvive themſelves, poſſibly 
more famous after death then before : Others 
after a miſerable life wafted are yet more miſe- 
rablein being little better then tables to ſet forth 
the Painters 'workmanfhip, andto let the World 
know that their Hiſtorians are more witty then 


themſelves of whon they wrote were either wiſe 
or 


Pa 
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or good. And thus Hiſtory that ſhould be a wit- 
nejje of Trutb and time, becomes little better then a 
parable, or rather then a nonſence in a faire Chas 
rafter, whoſe beſt commendation is that its well 
written. ; 
Ponbileſſe Hiſtories of perſons or lives of 
wen have their excellency in fruit, for imita- 
tion and continuance of fame , as a reward of 
vertue: yet will not the coicervation of theſe 
together declare the nature of a Common-weale 
better , then the beauty of a body diſmembred 1s 
revived by thruſting together the members, 
which cannot be without deformity. Nor will 
it be denied but many wiſe axd good Kings and 
Queenes of this Realme may juſtly challenge the 
honour of paſſing many excellent Lawes, (al- 
beit its the proper worke ef the repreſentative 
body to forme them ) yet to no one nor all of thent 
can we attribute the houonr of that wiſdome and 
goodneſſe that conſtituted this bleſſed frame of 
government; for ſeldome is it ſeen that one. 
Prince buildeth npon the foundation of bzs 
predeceſſor, or purſueth his ends or aimes:; 
becauſe as ſeverall men they have ſeverall 
judgements and deſares,and are jubje& to a Royall 
kind 
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kind of ſelfe-lowe that inciteth them either 
to exceed ' former preſidents, or at leaſt to differ 
from them that they may not ſeem to rule by 
coppy as inſuffucrent of themſelves, whith 3s 
a kind of diſparagement to ſuch as are above, 
Adde bereunts that its not to be conceited 
that the wiſeſt of our anceſtors ſaw the Idea of 
this government ; nor was it any where in 
preſident but in him that determined the ſame 
from eternity ;, for as no Nation can ſhew more 
variety and inconſtancy in the government of 
Princes then this, eſpecially for three hundred 
yeeres next enſuing the Normans : ſo reaſon can- 
not move imagination that theſe wheeles, by di- 
vers, ir not contrary notions,could ever conſpire 
into this temperature of policy, were there not ſome 
primum mobile that hath ever kept one conſtant 
motion in all. 

My aime therefore ſhall be to lay aſide the 
conſuderation of man as much as may be, and to 
extra} a ſumnary view of the cardinall paſſes 
of the government of this Kingdome , and to 
glance at various aſpects of the ancient upon the 
moderne , that ſo theſe divers Princes and wiſe 
eouncels m their dijjerent courſe may appeare to 

UT; 
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be no other then the inſtruments of bim that i- 
but one, antlof one mind, whoſe goings forth 1 
bave been in a continuall- courſe of Wiſdome and 
goodneſſe for our ſelves intheſe latter daies : and 
herein I am encouraged becauſe I am not m danger 
of temptation to flattery or ſpleene, wor pinched 
with penury of grounds of obſervation; having 1 
to doe with a Nation, then vvhich a cleerer miror 
of Gods gracious government is not to be found 
amongst all the Nations and peoples under Hea- 
ven. BY ks 


as . A4 AM Yon nas 


The Contents of the ſeverall Chap- 


ters of this Book. 


o q 7 ſum of the ſeverall Reignes of Edward the third, 
q 41d Richard the ſecond. fol. 3. 
7M py! T he ſtate of the King and Parliamest, in relation of him 
BE to it, and of it to him, fol. 13, 
II. Of the Privy Conncil and the aries of the Lords. f.26 x 
a iv. Of the ( bancery. +» fol. 5. 
-- KV. Of the Admirals Cort. fol.4r. 
VI. Of the (. burch-mens 1 ntereſt. fol.45 . 
V II. Concerning T raae. fol. 64+ 
VIII. of Treaſon and Legiarice, with ſom? conſiderations 
concerniag Calvins Caſe. fol.76. 
]X. Of Conrts for cauſes criminall, with their Laws. fo.92. 
X. Of the courſe of Civill / #ſtice during theſe times. fo.96. 
X 1. Of the Hilitia in theſe times, fol. 98. 
"" XII. Of the Peaxce. G fol.108. 
XIII. A view of the ſummary courſes of Henry the fonrth, 
Henry the fifth, and Henry the ſixth, in their ſeve- 
rall Reignes, fol.115. 
f Bx1v. Of the bp tb during the Ryignes of theſe ſeve- 
| rall Kings, fol.1 27. 
X V. Of the Cuſtos, or ProteQor Regni. fel.134. 
XV I. Concerning the Privy Comncell. fol.141. 
XV II. Of tbe {lergie and ( harch-government during theſe 
times. . fol.146. 
X V ITI. Of the Comrt of Chancery. fol. 162. 
X I X. Of the Conrts of Crown Plas and Common Law-fo.165 
X X. Concerning Sheriffs. fol.I 68, 
XX 1. Of Fuſtices and Lawes concerning the Peace. fel. 170. 
XX11, of: the Militia during theſe times, fol.175. 


eA1 XXIIIL. A 


AE bes LC Ae <e.Z£ 


KNEE om 


ART LSAAY £22 


_ 


— 


The Contents. 


XX I11. A ſhort ſurvey of the Reignes of Edward the fourth, 
Edward the fifth, and Richard the third. fol. 181, 

XXIV. Of the Government in relation to the Parlia- 
ene, -- fol.187, 

XX V. Of the condition of the Clergie. fol. 191, 


XXVI. A ſhort ſum of the Reignes of Henry the ſeventh, 
and Henry the eighth, fel.194, 

XX VII. Of the condition of the CroWre. fol.202, 
XXVHIII. Of the condition of the Parliament in theſe 
times. fol. 223, 

X X I X. Of the power of the Clergy is the ( onvocation. fe229, 
XX X. Of the power of the Clergy in their ordinary furiſ- 
dition. fol. 232, 

XXXI. Of 7adicature. | $66,241 
XXXII. Of the Militia. . fole245, 
XXXIII. Of the Peace. fol.253, 


XXX1V. Of the generall Government of Edward the ſixth, 
Lucen Mary, and 2 uces Elizabeth. fol.259. 

XXXV, Of the Supream power during theſe times. fol.268, 
XXXVI, Of the power of the Parliament during theſe 
| Fxmes, | fol.277. 

XXXVII. Of the Feriſdiftion Eccleſiaſticall during theſe 
laſt times. fol. 283. 

XXXVIII. Of the Militia 3n theſe later times.\ fol. 290. 
XXXINX, Of the Peace. fol. 297, 
X L. 4 [ummary Concluſion upon the whole matter, fol.300, 


—_— 
a— 


CES 


$$$$2$22592$242232294 
A PREFACE, 


CONTAINING 


A Vindication of the Ancient way 
of the Parliament 


| OF 
ENGL eA ND. 

HE more Words the more Faults, 1s a 
divine Maxime, that hath put aſtop 
to the publiſhing of this ſecond part 
for ſome time 5 but obſerving the 
ordinary humor ſtill drawing off, 

and paſſing a harſher cenſure upon my intent1onsin 
my firſt part, then I expected : I doe proccede to 


fulfill my courſe, that if cenſure will be, 1t may be 
upon better grounds, when the whole matter 1s 


' before : Herein I ſhall once more minde, that I 


meddle not with the 'T heologicall right of Kings, 
or other Powers, but with the CivUul right in fact, 
now in hand. And becauſe ſome mens Pens of 
late have ranged into a denyall of the Commons 
ancient right in the Legt{latrve power 3 and others, 
even to adnull the right, both of Lords and Com- 
mons therein , refolving all ſuch power into that 
one principle of a King, 2n1cquid libet, liret ;, fo 

A 2 making 
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ELLE A. MEE 


making the breach much wider then at the' begin- 
ning ; I ſhall intend my courſe agamlt both : As 
touching the Commons right, jointly with the 
Lords, it will be the maine end of the whole; but 
as touching the Commons right, in competition 
with the Lords, I will firſt endeayour to remove 
out of the way what I ftinde publiſhed in a late 
TraCtate concerning that matter, and fo proceede 
upon the whole: 

The ſubject of that Diſcourſe conſiſteth of three 
parts, one to. prove that the ancient Parliaments, 
before the thirtecnth Century, conſiſted onely of 
thoſe whom we now call, the Houſe of Lords ; the 
other, that þoth the Legiſlative and Judiciall pow-. 
cr of the Parliament reſted wholly in them : laſtly,. 
that Knights,Citizens, and Burgeſles of Parliament, 
or the Houſe of Commons, were not knowne nor 
heard of, till punter times then theſe. This laſt 
will be granted, Viz. I hat theſe ſeverall titles, of 
Knights, Citizens, and Burgefles, were not known 
in Parhament till of later tinies : Nevertheleſle, it 
will be infilted upon, that the Commons were then 
there : The ſecond will be granted, but in part, 
Viz. T hat the Lords had much power in Parliament 
in. point of Juri{dicon, bnt nether the ſole, nor 
the whole. 

The firit is abſolutcly denyed, n-1ther is the ſame 
proved by any one inſtance or pregnant ground in 
all that Book, and therefore not cleerly demon(tra-- 
ted by Hiſtories and Records beyond contradiction, 
as the Title page of that Pook doth hold forth to 
the World. Firlt, becauſe not. one inſtance in all 
that Pook 1s excluſive to the Commons ; and fo 
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the whole Argument of the Diſcourſe will con- 
clude, Ab authoritate Negativa, which is no argument 
in humane telt1mony at all. 

Secondly , the greateſt number of inſtances in 
that Booke, are by him ſuppoled to-concerne 
Parliaments, or generall Councils of this Nation, 
holden by the Repreſentative thereof 5, whereas 
indeed they were cither but Synodicall Conven- 
tions for Church matters, whereunto the poore 
Commons (' he well knoweth ) might not come, 
unlefle 13 danger of the Canons dint; or if they 
did, yet had no: other worke there, then to heare, 
learne, and receive Lawes, from the wer” a pn 
And the Lords themſelves, though preſent , yet 
under no other notion were they, then as Councell 
to the King, whom they could not caſt out of 
therr Councell till after Ages, though they often 
endeavoured 1t. | | 

Thirdly, the Author of that Tractate alſo well 
knoweth, that Kings uſually made Grants and In- 
teodations by advice of the Lords; without the 
ayde of the Parliament: And 1t 1s'no lefle true, 
that Kings, with the Lords, did in their ſeverall a- 
ges exerciſe ordinarily Juriſdiction, in caſes'of di- 
{tributive Juſtice ; efoccielly after the Norman en- 
trance :: For the ftep was cafte from being Com- 
manders in Warr, to be Lords in peace; but hard 
to lay downe that power at the foot of Juſtice, 
which they had uſurped in the rude times of the 
Sword, when men labour tor life rather then liber- 
ty; andnolefle difficult to make a difference be- 
tween their deportment in commanding of Soul- 
ders, and governing of Countrey-men 3 till peace 


by 
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by continuance had reduced them to a little more 
ſobriety : Nor doth it ſeeme irrational], that pri- 
vate differences betweene party and party, ſhould 
be determined in amore private way, then to trou-, 
ble the whole Repreſentative of the Kingdome, 
with matters 'of ſo meane concernment. If then 
thoſe: Councils mentioned by the Author, which 
concerne the Kings Grants, and Infeodations, and 
matters of Judicature, be taken from the reſt of 
the Preſidents, brought by him, to maintaine the 
thing aimed at ; I ſuppoſe ſcarce one ſtone will be: 
left Bra ocalaaice to ſuch a glorying Structure, 
a$1s pretended in the Title page of that Booke : 
And yet I deny not, but where ſuch occaſions 
have befalne the Parliament ſitting, it hath 
cloſed with them, as things taken up by the 
way. 

Fourthly, It may be that the Author hath alſo 
obſerved, that all the Records of Anti;uity paſled 
through (if not from ) the hands of the Clergy 
onely, and they might thinke it ſufficient for them 
to honour their Writings, with the great Titles of 
Men of Dignity in the Church and Common- 
wealth, omitting the Commons, as not worthy of 
mention, and yet they might be there then oeking 
aS1t will appeare they were in ſome of the particu- 
lar mſtances enſuing, to which we come now in a 
more punctuall confideration. 

| Thefirſt of theſe by his owne words, appeare to 
be a Church-mote, or Synod; it was in the yeare 
673. called by the Aich-Biſhop, who had no 
more power to ſummon a Parliament , then. the 


Author himſelfe hath : And the ſeverall conclu- 
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Te || fions made therein, doe all ſhew that the people 
r1- # hadno worke there, as may appeare 1n the ſeverall 
ud FF relations thercof, made by Matthew Weſtminſter , 
u-.F and Sir Hemry Spelzran, an Author that he maketh 
e, & muchuſeof, and theretoreT ſhall be bold to make 
en E the beſt uſe of hum that Tcan likewiſe, 1n Vindi- 
ch || cating the truth of the point in hand : For, what- 
nd ÞÞ ever this Councill was, its the lefle material}, ſee- 
of Þ ing the ſame Author recites a preſident of King 
the  Z:thelbert, within fix yearcs ofter 4#ſtizes entry into 
be'lll ths Iſland, which was long before this Councill, 
re, # which bringeth on the Vann of all the reſt of the 
e : D Opponents inſtances, which King called a Councill, 
NS 8 ſtyled, Commune Concilinm tam Cleri quam Populi : 
ath B andin the concluſion of the ſame, a Law is made 


the E upon the like occaſion, Si Rex populum Convocaverit, 

Se in both which its evident, that in thoſe times 
lo there were Councils holden by the People, as well 
led WW as the Magnates, or Optimates. os 
gy Hisnext inſtance 1s.1n the yeare 69 4. which is 
em Þ of a Councill holden by the Great Men, but no 


mention of the Commons, and this he will have 


on- E to bea Parliament, albeit that he might have found 
7 of Þ both Abbatcfles, or Women, and Preſbyters, tobe 
nt, ® Members of that Aſſembly, and ( for default of 


better ) atteſted the concluſions of the ſame, :not- 
withſtanding the Canon , Nemo militans Deo, Ec. 


reciteth a Councill holden by King 1#a, Sraſi 0m- 


nium Aldermannorum & Seniorum @* Sapientum Reg- 


, noſ} zi: and is very probable, that all the Wiſe men 
Hi of the Kingdome, were not concluded within the | 
1s | Z 


Lordly dignity. . 


The 


But I muſt alſo minde him, that the ſame Author: 
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The third inſtance can have no better ſucceſſe, 
unleſle he will have the Pope to be allowed power 
to call a Parliament, or allow the Arch-Biſhop 
power to doe that ſeryiceby the Popes command, 
for by that authority z this ( what ever it be) 
was called, if we give credit to the relation of Sir 

' , Henry Spelman, whoalfo reciteth another Councell 

Pg. 2.. within three leaves foregoing this, called by Withe- 

red at Barkhamſtead, unto which the Clergy were 

ſummoned, 9ni ou viris #tique militaribus commu 

omninm aſſenſu has leges decrevere : $0-as it ſeemeth 

1bid, pa. 194. 1n thoſe times, Souldicrs or Knights were in the 
common Councels, as well as other Great Men. 

| In thenext place, he bringeth in a Councill hol- 

. denin the yeare 7 47. which ( 1t the Arch-Biſhop 

Ibid, pa. 242, | ; . ; 

245. were then therein Preſident, as its ſayd, in the 
preſence of the King ) was no Parliament, but a 
Church-mote, and all the conclutions in the ſame 
doe teſtifieno lefle; they being every one concern- 
ing Eccleſiaſticall matters. 

And turthermore; before this time, the Author 
out of whom he cit-th this Councill, mentioneth 
another Council] holden by 72a the Saxon King, in 
the preſcnce of the Biſhops, Princes, Lords, Earles, 
andall the wiſe old Men, and People of the King- 
dome, all of them concluding of the intermar- 
riage bet ween the Brittors, PitFfs, and Saxons, whichs 
formerly, as it ſeemeth, was not allowed : And 
the ſame King by his Charter , mentioned by the 
ſame Penman, noteth that his endowment of the 
Monaſtry, of Glaſtezbury, was made, not onely in 
the preſence of the Great Men, but, Cum preſentia 
popmlationis 3, and he ſaith; that Ommes confirmaverunt, 


which. 
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which I'doe not mention as a worke neceſlary t 
be done by the Parliament, yet ſuch an one as was: 
holden expedient as the caſe-then ſtood. 

Forty yeares after, hee meeteth with another 
Councill, which he ſuppoſeth to be a Parliament 
alſo, but was none, unlefle he will allow the Popes 
Lear power to ſummon a Parliament : It was 
| holden in the yeare, 7 87. and had he duely confi- 

dered the returne made by the Popes Legate, of the 

Ads of that Councill, which 1s alſo publiſhed by 
the ſame Author, hee might have found, that the 
Legate faith, that they were propounded in pub- 
like Councill, before the King, Arch-Biſhop, and 
all the Biſhops and Abbots of the Kingdome , Se- 
- nators, Dukes, or Captaines, and people of the 
Land, and they all conſented to keep the ſame. 

Then he brings in a Counc1ll holden in the year, 
793. Which he would never have fet downe 1n the 
liſt of Parliaments, if he. had conſidered how-nun- - 

roper it 15 to conſtrue, Provinciale text Concilium, 
ora Parliament, and therefore I ſhall need no fur- 
ther to trouble the Reader therewith, | 

The two next are ſuppoſed to be but one and 
the ſame; and its ſayd to be holden, Ano 9 7 4. 
beforenine Kings, fifteene Biſhops, twenty Dukes, 
&c. which for ought appeares, may comprehend 
all England and' Scotland , and is no Parliament of 
one Nation, but a party of many Nations, for ſome 
great matter, no doubt, yet nothing in particular 
mentioned, but the ſolemne laying the foundation 
of the Monaſtry of Saint- Albans. 

What manner of Councull the next was, ap- 
peareth not, and therefore nothing can be con- 
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cluded therefrom, bur that it was holden in the 


yeare, 796. 

That Councill which is next produced, was in 
the yeare, 8 00, and is called in great letters, Co7- 
cilium Provinciale , which he cannot Gramatically” 
conltrue tobe a Parliament ; yet in the Preface it 
is ſayd, that there were, YViri cnju/cunque dignitatis ;, 
and the King m his Letter to the Pope, faith con- , 
cerning it, Viſum eſt cunts gentis noftre ſapientibus 5, 
{0 as it ſeemeth by this, and other examples of this 
nature, that though the Church-motes invented 
the particular concluſions, yet it was left to the 
Witagen-mote to Judge and conclude them. - 

There can beno queſtion, but the next three 
Preſidents brought by the Opponent, were all of 
them Church-motes : For thefirſt of them, which 
1s ſayd to be holden in the yeare, 8 1 6. is called a 


| Synod, and both Preiſts and Deacons were there 


preſent, which are no Members of Parliament , 
conſiſting onely of the Houſe of Lords, and they 
all of them did, Pariter tra&are de meceſſarijs & uti= 
litatibas Fcclefgarum, T he ſecond of them is called 
a Synodall: Councill, holden , Azxo 822. and yet. 
there were then preſent , Oz1mum dignitatum opti< 
mates, which cannot. be underſtood onely of thoſe" 
of the Houſe of Lords, becauſe they ought all to.. 
be perſonally preſent , and therefore there is no 
Optimacy amongſt them. The laſt of theſe three 
is called , Syroda/e Conciliabulums, a petty Synod in 
great letters; and beſides, there were with the Bi- 
ſhops and Abbots, many Wiſe men ; and in all theſe 


_ reſpects 1t cannot be a Parliament onely of the great 
Lords. 


The 
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The next Councill faid to be holden in the yeare 
823. cannot alſo be called properly a Parliament, 
but onely a conſultation, between two Kings and 
their Councill, to prevent the invaſion of the 
Danes; and the atteſts of the Kings Chapplain, and 
his Scribe, docſhew alſo that they were not all 
Members of the Houſe of Lords. 

The Councill cited by the Opponent in the next 
place, was holden, An :. 838. being onely in na- 
ture of a Councill for Law, or Judicature, to deter- 
mine the validity of the Kings Grant made to the 
Church of Canterbury, which is no. proper worke for 
a Parliament, unlefle it befall during the fitting of 
the ſame. | 

The next 1s but a bare title of a Councill ſuppo- 
{cd to be holden, An.850. And not worth its room, 
for it neither ſheweth whether any thing was con- 
cluded, nor what the concluſions were. 

The worke of the next Councill alleadged to be 
holden;An. 851. was to confirme the Charter of 
the Monaltry of Croyland,and to determine concern» 
ing affaires belonging to the Merciazs z and if it had 
beene a Parliament for that people, it might be 
worthy of inquiry. how regularly the Arch-Biſhop 
of Carterbury, and the Biſhop of Londox,and the Am- 
baſſadors from the Weſt Saxons could fit amongſt 
them and atteſt the concluſions therein made,as wel 
as the proper members of that Nation. - 

He commeth m the next place to a Gouncill hol- 
den inthe yeare, 855. which is more likely to be a 
Parliament then molt of them formerly mentioned ; 
i the Tithes ofall Exglard were therein given to the 
Church, but hereofI have OO my opinion in 
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the former part of the diſcourſe. And though 1t be 
true, that no Knights and Burgeſles are therein 
mentioned, as the Opponent obſerveth out of the 
Title; yer if the body of the Lawes be duly conſt- 
dered, towards the concluſion thereof 1t will ap- 
peare that there was preſent, Fideliunt infinita mul. 
titudo qui omnes reginm Chirographuns L andaverunt 
Dignitates vero ſna nontina ſubſcripſerunt. And yet. the 
Witagen-motes 1n theſe times began to be rare, be- 
ing continually inrerrupted by the invalions of the 
Danes. 

The three nextCouncills alleaged to be in the 
yeares 930. 944: 948. Were doubtleſle of inferiour 
value, as the matters therin concluded were of infe- 
riour regard, being ſuch as concerne the paſling of 
the Kings Grants , Infcodations, and confirmati- 
Ons. 

The Councill mentioned to be in the yeare 965. 
is ſuppoſed to be one and the ſame with the next 
foregoing, by Sir Herry Spelman, which calls it ſelfe a 
generall Councill , not by reaſon of the generall 
confluence of the Lords and Laity, but becauſe all 
the Biſhops of England did then meet. The Prixzi 
and Primates were there, who theſe were 1s not 
mentioned 3 but its evident that the King of Scots 
was therezand that both he and diverſe that are cal- 
led Miniſtri Regis, atteſted the concluſions : It will 
be difficult to make out how theſe ſhould be Mem- 
bers of the Houſe of Lords, and more difficult to 
ſhewa reaſon. why in the atteſting of the acts of 
theſe Councills which the Opponent calls Parlia- 
ments, we finde ſo few of the Laity that ſcarce 


twelve are mentioned in any one of them, and 


' thoſe 
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make up the number. POE WE 

Five more of theſe inſtances remaine, before the 

comming in of .the Normans... POT E211 5 

 Thefirſt of which was in the yeare 975. and ina 
time when no Parliament, according to the Oppo- 
nents principles could fit; for it was 'an Inter reg- 

The two next wete onely' Synods-to determine 
the difterence bet ween the Regulers, and the Secu- 
lers, in the Kings abſence, by reaſon that he was un- 
der age 3 and they are-ſayd to be im the yeares 977 
and 1009, But its. not. within the compalle of my 
matter to debate theirdates:; © 7 cm? 

The laſt two were Meetings or Courts for Judi- 
cature, to determine the crime of Treaſon, which 
every one knowes 1s determminable by - inferiour 
Courts before the high Steward ; or: Judges; and 
therefore not ſo pecuhar tq. a Parliament, as: to be 
 madeanargument of 1ts exiſtence. And thus are 
weat an end of all the inſtances brought by the Op- 
ponent, to-prove that Parliaments before. the Nor- 
man times conſiſted of thoſe whom we now call 
the Houſe of Lords. All which I ſhall ſhut up with 
- twO other notes taken out of the Book of Councils, 
publiſhed by Sir Henry Spelman. 

The firſt of which concerneth a Grant made by 
Canutus, of an exemption to-the Abbyiof Bury Saint 
Edmonds, in a Councill wherein, were preſent Arch- 
Biſhops, Biſhops, Abbots, Dukes, Earles. Cuz 
quamplurimis gregariis militibus, cum populi mmultitudi- 
ne copioſa votis regiis unanimiter iconſentientes. The 0- 
ther taken out of the confeſlorsLawes, which tells 

PV us 


thoſe to deſcend ſo low as the MiriſtriRegic, to 


Council, Britt- 
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us that Tithes were granted to the Church, A Rege 
Baronibus & populo, And thus ſhall leave theſe teſti. 
monies to debate 'with one another, whiles the 


Reader may judge as ſeemeth molt equall to him- 


ſelfe. 

Being thus come to the Normeaz times, and thoſe 
enſuing 3 I ſhall more ſummanly proceed with the 
particulars concerning them , becauſe they were 
times of force, and can give little or no evidence 

in{t the cuſtomes rightly ſetled in the Saxon 
times, which I have more particularly inſiſted up- 
on, that the originall conſtitution of this govern- 
ment may the better appeare. Now for the more 
ſpeedy manifeſting of the truth in the particulars 
Gllowhigs I ſhall pre-adviſe the Reader in three 
iculars. 

Firſt,that the Church-motes grew more in power 
and honor: by the aideof the Normans Law, refu- 
{ing the concurrence and perſonall prefence of 
Kmgs, whom at length they excluded from their 
Councils with all his Nobles ; and therefore it is the 
lefle wonder if we heare but little of the Commons 
joyning/ with them.” : 
Secondly.that the Norman way of government grew 
more Ariltocraticall then the Saxon , making the 
Lords the cheif Inſtruments of keeping Kings above 
and peopleundemeath, & thus we meet with much 
noiſc of meetings bet weene the King and Lords, and 
little concerming the grand meetings of the Kings, 
and the repreſentative of 'the people; although 
ſome footſteps wee finde even of them alſo. For- 
Kings were miſtaken in the Lords; who meaned. 
riothing lefle then to ſerve them with ' the peoples 
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liberties, together with their owne which they ſaw 
wrapped up in the groſle.  - -; | 1; | 
Thirdly, by this meanes the Councils of the King 
and Lords grew potent, not onely for adviſe in par- 
ticular occaſious , but in matters of judicature, and 
declaring of Law, ordering of procefle in Courts of 
Plees 3 which in the firſt framing wete the workes 
of Wiſe and Learned men, but being once ſetled 
become part of the liberties of every. Free-man. 
And it 15 not to be doubted but; theſe Councills. of 
Lords did outreach into things two great for them 
to mannage,and kept the Commons out of poſletit- 
on of their right, during the preſent heat of their 
ruffling condition, yet all this while could not take 
abſolute poſleſlion of thelegiſlative power. 
I now come to the remainder of the particular in- 
ſtances produced by the Opponent, which I ſhall 
reduce into ſeverall Categories, for the more cleere 
fatisfation to the Reader, with lefſe tedioul- 
nelle. - FT ; «OF hut” 7 Top 
Firſt, 1t cannot be dented but the Councill 'of 
Lords gave adviſe toKings 1n caſes of particular im- 
mergency, nor 1s 1t incongruous to the courſe of 
government. even: to.this day, nor meete that. the 
Parliament ſhould be troubled with every: ſuch oc+ 
caſion,and therefore the giving of adviſe to William 
the Conqueror, what courſe he ſhould take to ſettle 
the Lawes of Ezglard according to the inftances in 
Councills holden, An ; 1060. And. 1070. And to 
gave tavour of the great men according to that in 
n- 1106, and in the manner of endowment of the 
Abby of Batte/, as in pag : 25. of the Opponents 
diſcourſe ; and what to 4 upon the reading - the 
| nM opes : 
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title of a Barony between Mowbray and Scotvile, pag: 


Popes Letter, according-to that in An: 111 4. 
And whether the Popes Legate ſhould be admitted, 
as in pag. 18. And how King Steven: and Herry ſhall 
come to agreement, as An: 1153. And how to ex- 
ecute Lawes by Judges and Juſtices 7tinerart, as 
An: 1176. And touching the manner of ingageing 
for a voyage by Croiſado to Jeruſalem , An: 1189, 
And to give anſwer to.Embaſſadors of a forraine 
Prince, pag. 25. And how King Joh ſhall conclude 
peace with the Pope, An: 1213. Where nevyer- 
theleſle Aath. Paris ſaith, was Turba multa nimis; 1 
ſay all theſemight well be done by a Councell of 
Lords,-and not in any poſture of a Parliament ; al- 
beit that in none of all theſe doth any thing appeare 
but that the Commons, might -be preſent in every 
one, or many of them all. _ | 
Secondly, as touching judicature, the Lords had 
much power therein,even in the Saxon times, have- 
ing better opportunites for Knowledge, and Learn- 
ing, eſpecially joyned with the Clergy, then the 
Commons in thoſe times of deep darknetlie, wherein 
even the Trey wanted not their ſhare.as 1n the firſt 
Part of the diſcourſe I have already obſerved. 
Whartſoever then might bedone by Judges in ordi- 
nary. Counts of judicature,is inferiour to the regard 
of the Parhament ; and therefore the Plea between 
the Arch-Biſhop and #thelſtaz, concerning Land, 
inſlnced, An: 1070. - And bet weene Lazfrarke and 
Oda, An: 1071. ard betweene thei King and Anſelm?,pae: 
T5, 16. and the determining of Treaſon of John 
(afterwards King ) againſt his Lord and King Ki- 
chard, pag: 23. Andthe difference concerning the 
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25. Andgiving of ſecurity of good behaviour by 
Willians Brawje to King John, pag. 26. All theſl 
might well be determined onely before the Lords, 
we. yet the Parliament might be then fitting or not 
fitting. as the contrary to either doth not appeare, 
and therefore can theſe forme no Aaoathve 
ground to prove that the Parhament conſiſted in 
thoſe times, onely of ſuch as we now call the Houſe 
of Lords. 
A third worke whereby the Opponent. would 
rove the Parliament to conliſt onely of the Houſe 
of Lords, is, becauſe hee findeth many things by 
them concluded touching the ſolemnization, and 
the ſettling of the ſucceſſion of Kings ; both which, 
he ſaith, were done by the Lords in Parliament, or 
thoſe of that Houſe; and I ſhall crave leave to 


* conclude the contrary : For neither 1s theelection, 


or Solemnization of ſuch election, a proper worke 
of the Parliament, according to the. Opponents 
principles, nor can they prove ſuch Conyentions, 
wherein they were to be Parliaments. Not the 
eletion of Kings, for then may a Parliament be 
without a King ; and therefore that inſtance con- 
cerning William Rufz, page 16. will faile, or the 
Opponents principles, who will have no Parlia- 
ment without a King. JET 

Thelike may alſo be ſayde of the inſtance con- 
cerning King Stever, page 18. Much lefle can the 
ſolemn1zation of the ele&ion by Coronation , bea 
proper worke for the Parliament : Nevertheleſſe 
the Opponent doth well know that both the electi- 
on of a King, and the ſolemnization of ſuch ele- 


ction by Coronation, are Spiritlefſe motions, with- 
2 ts *: out 
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out the preſence of the people 3: and therefore 
though his inſtance , page 17. conceming the ele- 
ction of Hezry the Firſt, by the Biſhops and Prin-. 
ces, may ſeeme to. be reſtrictive as to them, yet it. 
isnot ſuch in fact; if Adatthew Daris may be belee+ 
ved, who telleth us, that in the Copuertys omninm, 
was Clerws and Poprilas u.niverſws , and might have: 
been.noted by the Opponent out of that Learned 


CPV 


. Antiquary, ſo often by him cited, if he had pleaſed' | 


to takenoticeof ſuch matters. 

A fourth fort of Inſtances, concerneth 'matters 
Eccleſiaſticall, and making of Canons; and hereof 
enough hath been already ſayd, that. ſuch worke 
was abſolutely challenged by the Church-mortes, as 
their proper worke ; and therefore the Inſtance, 


page 16, 17. of the Councill in Hexry the firſts tim 


and the Canons made by the Biſhops there; and 
that other called by Theobald Arch-Biſhop of Car 
terbury , and in{tanced by the Opponent, page 19. 


I fay, both thefe doe faile in the conclution pro-. Þ 


pounded. | | 
Fifthly, As touching the moſt proper worke of 
Parliaments, which is, the making of Lawes con- 


cerning the liberties and benefit of the peoples the 
Opponent produceth not'one inftance concerning 
the ſame, which doth not conclude contrary 20 ts 
propolallz foras touching thoſe two inſtances in 


ts thirteenth page, Ao 1060. they concernenot. | 
the makmg of Lawes, but the bes: of fuch 


as had been diſuſcd formerly, which might well e- 
nough be done by private Councell; But as-to 
that in his fifteenth page, of the Law. made by the 
Conquerour , concerning -Aemigins, Biſhop of 

| Lincolne, 
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Lincolne , although it be true, that wee finde not 
the particular titles of Knights, Citizens, and Bur-! 
geſles, yet beſides the Councill of Arch-Biſhops, 
Biſhops, Abbats, and Princes, we finde the Com- 
mon Councill ; tor ſo the words are, Communj Con- 


cilio, & Concilio Archiepiſcopws, Epilcopms, Abatus, &* 


omniun Principum, qgoance -y the Opponent would 
ſeeme to wave theſe words, Et Concilio, but put- 
ting them in a ſmall Character, and the reſt in a 
voluminous Letter, that the Readers eyes might 
be filled with then) and overlook the other. 

Secondly, as to the inſtance of the Conncill at 
Clarindor, 1n his nineteenth page, which he citeth 
out/ of Matthew Paris, Matthew Weſtminſter , and 
Hoveden, although he pleaſeth to mention the ſe- 
verall rankes of Great Men, and thoſe in blacke 
Letters of a greater ſize; and faith, That not one 
Commoner appeares, yet Maſter Sel/dexs Hovedey, 
in that very place, ſo often by the Opponent ci- 
ted, tells him , that both Clerws and Populus here 
there. 

Thirdly, The Opponent citeth an inſtance of 
Lawes made by Richard the Firſt, in his twent 
fourth page, and hee ſetteth downe the Gan 
ranks of Great Men, and among(t the reſt, inge- 
niouſly mentioneth, Alites, but it is with a Gloſle 
of his owne, that they were Barons that were 
made Knights, when as formerly Barons were men- 
tianed in the generall, and therefore how proper 
this Gloſle is, let others judge z eſpecially ſeeing 
that not -onely Milites, and Alztes Gregorij, but &- 
ven Miniſtri, were preſent in ſuch conyentions, e- 
venin the Saxon times : And Maſter Selder: in the 
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former knowne placg, mentioneth an Obſervation, 
that, Univerſ# per/one qui de Rege tenent in Capite, ſtcut 
ceteri Earones debent intereſſe judicijs curie Domini 
Regis cum Baronibus. 

Fourthly, He citeth in his twenty fifth page, an- 
other inſtance in King Jehrs time, in which, after 
the aſſent of Earles. and Barons, the words, Et ow- 
nium fide/inm noſtrorum. are alſo annexed, but with 
this conceit of the Opponents, that thefe Frdeles 
were thoſe that adhered to the King , againſt his 
enemies; be it ſo, for then the Commons were 
preſent, and did aflent 3 or they may be, faith he, 
tome ſpecially ſummoned as Affiſtants ; take that 
alſo, and then all the true hearted im the Kingdome 

** were ſpecially ſummoned and were there, ſo as the 
conclufion will be the ſame. \, 

Tu the fifth place, hee citeth a ſtrange Preſident 
(as he calls it ) of a Writt of Summons in King 
Johns time, in his twenty ſeventh page, wherein 
Ommes miletes were ſummoned, Cum armis ſuis, and 
he concludes therefore the ſame was a Councell of 
Warr. 

Firft, Becauſe they were to come armed, its 
very true, and ſo they did unto the Councills in 
the ancient Saxon times, and ſo the Knights of the 
Counties ought to doe in theſe dayes, if they 


obey the Writte, Duos Milites gladijs cin@as, | 


&*c. 
Secondly, He faith, That the Knights were not 


to come to Councill; that is his opinion, yet the 


Writt ſpeakes, that the Diſcret; Milites were to 
. come, Ad loquendurm cum Rege ad negotijs regni : 
Its true, faith hee, but not, Ad traFandum & fa- 


ciendunt 
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ciendum @ conſentiendum : Its true, its not ſo ſayd, 
nor is it excluded; and were it ſo, yet the Op- 
i E ponents concluſion will not thence ariſe, That 

none but the King, and thoſe-who are of the Houſe 
- BE of Lords were there preſent. 
T The ſixth and Jaſt inſtance mentioned by the 
'= K Opponent, is in his thirtieth page, and concerneth 
h | Eicuage granted to King John, who by his Char- 
es Þ ter granted, that in ſuch caſes he would ſummon 
Is Ad Biſhoos: Biſhops, Abbots, Earles, and the 
'e | greater Parons, unto ſuch Conventions by ſpe- 
e, E ciall Writts, and that the Sheriffe ſhall ſummon 
it Þ promiſcuoully all others which hold in Capite 3 and 
e Þ thence hee concludes, 'Fhat none but the Great : 
e | Lords, and the Tenants in Capite' ( whom he calls 

the leſſer Barons ) were preſent, but no Knights, 
t © Citizens, or Burgeſies; all which being granted, 
g | yet in full Parliament the Citizens and Burgefles 
: might be there. - For Councills were called of ſuch 
f 


perſons as ſuited to the matter to be debated 
upon, | 
If for matters purely Eccleſiaſticall , the King 


$ | and his Councell of Lords, and the Church-men 
n | made up the Council]. 

e If for advice in immergencies, the King and ſuch 
y © Lords as were next at hand determined the con- 
, Þ cluftons. 


If for Eſcuage, the King and ſuch as were to 
t | pay Eſcuage, made up a Councill to aſcertaine the 
2 | ſum, which was otherwiſe uncertaine. | 
If for matters that concerned the common Hh- Zr. lib. 2, 
berty, all ſorts were preſent, as may appeare _ 059" 
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the Cafe betweene Steven and Hard the Empreſle, 


of the very Charter of King Joh7, noted in my for- 
mer diſcourſe, page, 258. and alſo from an Ob- 
ſervation of Cambder, concerning Herry the third, 
Ad ſummmun honorem pertinet ( {aith he ) Ex quo Rex 
Henricus tertins, ex tanta multitndine que ſeditioſa as 
turbulenta fuit optimos quoſque ad Commitia Parlia- 


mentaria evocauerit. 


'Secondly, The Opponent takes that for granted 


that never will be, /:z. That all the Kings Tenants 


In Capite, were of the Houſe of Lords; when as 


-himſelfe acknowledgeth a difference, page 28. Viz. 


That the*Barons are ſummoned by Writs, $igil/a- 
tim, as all the Members of the Houſe of Lords are, 
but theſe are by generall ſummons, their number 
great, and hard it will be to underſtand, how, 


or when, they came to be excluded from that | 


SOCIEtF. 


I ſhall mſift no further upon the particulars of 
this Tractate, but demurr upon the whole nmt- 


ter, and leaveit to judgement upon the premiſes, 
which might have beene much better reduced to 
the maine concluſion, if the Opponent, in the firſt 
place, had defined the word PARLIAMENT: 


For if it was a Convention without the Peopke, 


and ſometimes without the KING, as in the 


Cafes formerly mentioned, of the Ele&ions of 
Wilkam kufus, and of King Steven : And if ſome- 


timesa Parliament of Lords onely, may beagamſt 


the King, and ſo without King or People; as in 


and 


The Preface. 


and the caſe hkewiſe concerning Kin both 
which alſo were formerly moaned; bor Te it 
may be thought as rationall for the Commons in 
after Ages, to hold a Parliament without King, or 
Houſe of Lords ; and then all the Opponents la- 
bour is to little purpole. 


THE 


WAY WF HU EY I O00 3, = = WO + + 


An Hiſtoricall Diſcourſe 
of the uniforme Government +, 
"of ENGLAND. _ 


- 
DS - 
© WY 4 d. & 7" ' WP pv FX FY PU ny, & a 


_ I 7 
—. —_— 


4 ths / 2 6 « 


'CHAP.1T. Ty _ 
of theBritons, and their government... . | 


A lis is Pritzme,cor rather that patt thereofin after 
| "yes called Saxony and England, from the peo- 
ples names tranfplanted thither. The Britons- 
(to lay afideall conceipts of Fame) 1-take to 
be an iſſue of the neighbouring! Nations frotts' 
2+ /., the German and Belgicke fhores 3''indiced* 
hereto partly by the vicinity of the names of the Peoples,Cities; 
or Towns, and places, but more of their manners -and cuſtomes; 
both in Religioh and civill Government. Barbarians they werez' 
andſo; eſtekmed by the Romans that were bur retined Barbaridhs'- Anal? 
themſelyes 3; and yetthey worſhippedan Inviable, IntinitepOa® > "ou 
nipotent God. by, Sacrifices: brit the greateſt pare: of their reves Amian.lib 152 
rence feH{ſhore, and-reſted upon their Prietts, whomthey ac- Cz\.com.libs 
counted the-onely Secretaries that God had: on'earth , feared Txcic. 
their. ixiterdiftwiorſethen death|icdelfe,, and} (intthettiniag bf 
ttermbſtdarkadfle”) held a toneighbouring Nativns, 
Nt te 


Czſ.com,ley. 
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to inſtru them into an higher excellency then that of brutith 

men. 
In their civill Government they allowed preeminence to their 
Magiſtrates rather then Supremacy , and had many chiefes in a 
little roome; the Romans called them little Kings, for the grea« 
ter renown of their Empire : but others of more ſobriety account 
Ceſ.com-lib. s cM No better then Lords. Of liberties not .much exceeding 
© thoſeof aCity ;andthele (though in time of peace independant 
upon each other, yea perpetuall enemies, yet_)in time of forraine 
war, joyned together to.chuſe.one head to command themall, 
Lib.6 aceording to the ruſtame ofthe Genmans, as Ce/#r noteth. But 
7 4s . thakwhich yet cleareth the matter, is the teſtimony of Dim in 
the life of Severws.the Emperour , who exprelly 4daith , that in 
Britainethe te ry held the helme of Government in their own 
power, ſo as theſe were not Kings.norgheir,government Mo: 
narchicall , and yet might be regular enongh , conſidering the 
rudeneſfſe that in thoſe daies overſpread the World. True ir is 
thatby aholy man this Nation was in latter times of barbariſme 


Hicrone called Tyrannorum gens , the ward beingtaken mitiori ſenſu", or 
from a common repute of excellive cruelty or appreſlion by ſupes 
riours. As tonching their craelty, Þ finde no: footſteps in ſtory: 

NAM ſomewhat refle&eth upon their Sacrifices, as if they offered:mans 

omeve 


fletb;z. butthat was common totheGanlts, who borrowed their 
Religion from Britezne; anctit mighcbe founded rather upon an 
errour in judgement then favagenefle of nature, Much leſſe 
cauſedoth appeare of any cry of opprefſion upon inferiours, but 
rather againit that; as the multitude of Kings or Lords doe mani- 
feltly witneſſe, who'being obferved in the time of Fulius Ceſar 
continued in Tiberis his time and afterwards untill inthe reigne 
of Clendivs tis faid that CoaraFacus ruled over many Nations: 
for its a certaine-maxime, that though great Nations may beup- 
__  _heldenbypower,fmall Territories matt beniaintainedby juſtice; 
_ ++ Without which thedoorewil{ be foonferopento the nextpal- 
rthat comes, eſpecially where the peopleare bent to war 
as thelewere, and therein had attained ſuck exquiſite perfe&ion 
_. - af gkill in-Chariot ſervice, as muſt needs convince us of their 
wagh experience againſt themſelves in regard that to other pec- 


pleiswafearg known; nonor yer tot eſoricaſell cla hd 
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been praiſed in the wars of all Nations. And this is all that 
1can produce out of ſtory touching the government of Britaire 
before the entry of that light that lightneth every one that com- 
meth into the world. 


_— C— 


CHAP. II: 
Concerning the converſion of the Britons unto the Faith. 


A 


T was long before the Sonne of Gad was inwomb:d., and 

|| whiles as yet Providence ſeemed to cloſe onely with the 
ewiſh Nation , and to hover overit, as a choice picked place 

mall the earth , that with a gracious eye ſurveying the for- 
faken condition of other Nations it glanced upon this Wand g 
both thoughts and words refleted on Iles, Ifles of the Gentiles, 16a 42.4. 
Iſles afar off, as if amongſt them the Lord of all the earth had Lg 
found out one place that ſhould be to him as the Gemme of ppg 
the ring of this Terreſtriall Globe: and if the waies of future a 
providence may be looked upon as a glofle of thoſe Prophefies: 
we muſt confefle that this Ifland was conceived in the wambe 
thereof long before it was manifeſted to the worlds 

Torecover the forgotten waies of paſt providence is no lefle 
difficult then to ſearch out the hidden bowels of future promi- 
ſes ; and therefore I ſhall not buſie my ſelfe to finde out he 
ticalar inſtruments that brought Gods preſence into this OT 
corner 3 but onely glance at the time and manner, that it may 
appeare we were not forgotten, nor yet laſt, or leaſt in mind, 
atthat time of the diſpenſation of this graceunto all men. 
darenot inſtance as Gi/da, the certaine time of fx yeeres; ye 
I may fay, that no ſooner was the Scepter departed from Judah, 


- but with a ſwift pace both it and the Lawgiver came hither like 


an Arrow flying through other Countries, but ticking with a 
ne plus whra in this Hhand(then a People rather then aCommon= 
weale) as if we were the onely white that then was in Gods 


_ ainie.. Its probable in the- higheſt degree that the worke was 


done within the firſt Century , and very'nigh about the Apo» 
ſtalize times 3 for that in the ſecond Century Britgine was 4 
C2 Church 
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Charch of: Fame, and known to the Fathers that dwelt atarre 
off even to Tertulian and Origen, and in a ſhort time had onut- 
reached the Roman confines in that Iland * (which had coft 

Tertul. adv- them above two hundred yeeres travaile) and was grown to 
Judzos. the ſtate of the firſt Chriſtian Kingdome that ever was : unto 
which, if we ſhall allow time for the gathering and growth 

thereof unto this royall pitch', proportionable to the halfe of 

that which afterward was ſpent in the like worke, .upon the 

Saxon and Daniſh Kings, we mult in reaſon conclude that the 

worke was firſt ordered by Apoſtolicall dire&ion, or ſome of 

their emiſſaries. Cuſtomes alſo do not obſcurely dectare*apes. 

For before that Pizs Biſhop of Rome begarrts ſpeake in the big 

language of Decrees, 'it was indifferent- to keepe Eafter cither 

upon' the day obſerved by the Roman Church, or on the day 

| according to the Jewes cuſtome; and although 'the'Roman 

TORE Church began within fifty yeeres after the' death of Fohi the 

| Bleathe, ,, Evangeliſt, to ſtickle to impoſe their cuſtome upon other Chur- 

ches 3 yet the Church of Britaine conformed not to that courſe 
| by the ſpace of five hundred yeeres after that time ; which re« 

Beda. |.z. flefteth probability , that the Church was there ſerled in times 
| P-35s . of enhance by Roman order,but by ſome other purpo 
ſed meſſenger. 

| The manner yet is more remarkable,for that not onely Prin- 

| cipalities and Powers , and Spirituall wickednefſes in higti 

| places (which are but flumbling-blocks ) but alſo naturall 
| wiſdome of. the Druides , who were niafters of the conſciences 


—4 
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| of 'the Britons, and their high conceipt of their excellen 

| above the ordinary ſ{traine of men , and unto which the Croſſs 

* of Chriſt ismeere fooliſhneſſe; and above all; the deep oblige- - 
ment of the people unto theſe their Rabbies, in a devotion bo 

| yond the reach of other Nations 3 all theſe, I ſay, ſtood inthe 

| way, and rendred the people more uncapable of any new light; 

| - But when the time fore-ſer is fully come, all mountaines are 

| laid low , and double-folded doores fly epen ; and this Con- 

querour of all Nations attempts Britaine not in the reare ; nor 

by undermining, bat aſſailes them in their full ſtrengch,preſents 

in a cleare Sunſhine that one true Sacrifice of God man ; at the 

appearing whereof their ſhadgwes of many Sacritices of __ 

c 


| 
| 
| 
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feftAli&awaye.. And thus thole Druides that formerly had do- 
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minion' of the Britons faith , beconie now to be helpers of Origen,home4+ 
their joy , and are become the leaders of the blind people in a E**% 

better way, and unto a betxer hope; and held forth that light 

which through-Gods mercy hath continued in this Iſland ever 

ſince through many ſtormes and darke miſts of time untill the 

preſent noon-day.” 
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- * CHAP, III. 
Of the entry of the Romans into Britaine, and the ſtate 
thereof during their continuance, 


T His converiion” of the Druides was but the firſt ſtep to that 
which followed: forthe Decree was more full of grace 


«then to make this Ifle tobe onely as an Inne for him to whom PC2-3; 


it was formerly given for a poſſeſiion;The Romans are called in 
to the worke, under whole Iron yoke God had ſubdued all 
Nations, thereby more ſpeedily to bring to paſſe his own cons 
queſt ,. both of that one head, and all its members. The firſt 
(zſar had entred Britaine before the Incarnation , and having 
ſeen and ſaluted it, and played his prize,returned withrhefame T,czzz -» 
onely of conqueſt of: ſome few Lordfhips neighbonring to the : 
Belgicke ſhore; and 10 it contmued- correſpondent to theRo+ 

mans, or rather forgotterrof them till the time of Claudius 

the Emperour , who being at leaſure to bethink him of the yie. Agric; 
Britons tribute , or rather aſpiring to honour by a way for« 

merly untroden by his Anceſtors , firſt ſetled Colonies in Bri- 

2aine, and brought it into the forme of a Province,and ingaged 

his fuccefſors ina continuall war to perfe&that worke,' which 
outwearied their ſtrength at laſt, and-made them forgoe the 

prey, as too heavy tor the Eagleto trufle and carry away.” 

It'oft befals that things of deformed ſhape are nevertheleſſe 

of excellent ſpirit, and ſerve the turne' beſt of all : and it is no 

lefle remarkable, that this tyde of Roman invation , however it 
repreſented to the world little other then a tumonr of vain« 
glory in the Romans: that muſt needs be-fatall to the Ho 
iberty 
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liberty and welfare : yet by over-ruling providence it odd 


ſo much to the Britons future glory,as it muſt be acknowledged 
one of the chiefe maſter-pieces of ſupernaturall moderator ip 
that ever this poore Iſland met with. Firſt , it taught themto 
beare the yoke, to ſtoop, and become traftable;, for ſtnbborne 
ſpirits muſt firſt ſtoop under power , before they will ſtoop to 
inſtru&ion 3 but this onely in the way;for tratableneſle,if good 
enſue not,is of it ſelfe but a diſpolition for evill. Secondly, it 
brought into Britaine the knowledge of Arts andcivility ; and 
queſtionlefle it was a wiſe policy of Agricola to goe that way to 
worke; for its an eafie and Royall worke to governe wife men, 
but to governe fooles or mad men is a continuall flavery; and 
thus religion already ſetled in Brizaine became honoured with 
a traine of attendants, and handmaids, Thirdly, they reduced 
the number of little Lordfhips nigher to the more honourable 
eſtate of Monarchy : for the Romans by deere experience fin- 
ding no ſtability or aſſurance in what they had gotten, ſo long 
as ſo many petty Kings had the rule; they wiſely brought the 
whole into one Province ( becauſe it is much eafter to governe 
many ſubordinate each to other, then co-ordinate one with 
another) over which they allowed one chiete, to rule the peo= 
le according to their own Lawes, ſaving their ſervice to the 
Konans and their Lieutenants , untill they were neceſſitated 
to yeeld up all to the next occupant : This ferved the Britiſh 
Church with a double intereſt. For firſt, Religion ſpreads ſooner 
under one uniform government, then under variety ; and under 
Monarchy, rightly ordered, rather then any other JE 
whatſoever; albeit that other governments may afford it faſter 
footing when it is entred. Secondly , Rome was a renowned 
Church throughout the world for gifts and graces; and it is 
obvious to conceive that it was ſpecially purpofed by divine 
providence to make that place a fountaine, that from thence the 
knowledge of Chrift might convey ic ſelfe joyntly with-the 
influence of Imperiall power, asthe fpirits with the blood, into 

all Nations of that vaſt body. 
| Above one hundred yeeres were ſpent in this Provinciall 
way of government of Braaineunder the Roman Lientenants; 
during all which time Religion ſpread under ground , whiles 
the 
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the Roman power in a continuall war ſprang upward:Noris it 
ftrangethat Religion ſhould thrive in warre; the French wars 

in Edward the thirds time brought much of this happineſle to 

Englond from the Waldenſes; and Germaxy had no lefle bene- 

fit by the wars of Charles the fifth with the Italians, French, and 
Turks: and thus the Romans levened with the Goſpell, by ex- 

changing men with Britaize, and other mutuall correſponden- 

cies inſinuated that leven by degrees, which in the concluſion 

prevailed over all, 

For the RomanLieutenants having gotten ſure footing in 
Britaine, ſteered their courſe with a ditterent hand ; generally 
they were of the Raman ftampe , ſeeking to kill Chriſt in the 
Cradle ; and by that meanes Religion met with many bitter 
ſtorms of bitter perſecution , and ſo was compelled to beare a 
low ſaile; but ſome being more debonaire , and of wiſer obſer- 
vation, ſoon fonnd; that the way of juſtice and gentlenefle had 
more force in Britaine then Armes,and ſo endeavoured to main- 
taine that by moderaticn which they had gotten by labour and- 
bload( as it is ever ſeen that where conqueſt is in the van,gentle- 
nelle follows in the reare,becauſe no Bow can ftand long bent 
butat length muſt give in and grow weake.) Andthus by con- 
nivance the Britons gota little more ſcope, and Religion'more 
wow wy 91a till it became acquainted with the Roman De- 
puties, began to treat with the Emperours themſelves, and 


ander the wiſe government of Aurelius the E r MOuns 
ting into the Brittiſh-throne, crowned L#ciue firſt of all Kings 
with the Royall Title of a Chriſtian. 


He now not ſo much a'vaflall as a friend, and allyto the Ro« 
mans, and perceiving the Empire to be paſt noon, and their 
Licutenants to comply with the Chriſtians, began to provide 
for future generations, and- according to the two grand defetts 
of Religion-and Juftice , applied himfelfe for the eſtabliſhment 

th | 
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Religion in Briteine hath hitherto been: for the moſt part 
maintained by immediate influence from Heaven. No Schools, 
no learning, either maintained Ep 5 by ___ whereof, 
her with the perſecutions irved up Urs, 
epecially Demitiar, brought the Church to ſolow ancbbe ths 
| e 
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the Sacraments ceaſed 3 for: Hiſtories tell asthat Lucius ſent to? 
Rome for 'reliefe'\, and thatithe _ of that place ( whether 
Kvariſtus or Eleutberius )) ſent over learned men'to preach and 
baptize both King and people; and in this, Rome might proba- 
Mem, Bly gaine ſomehonour, although poſſibly theKing intended it 
at 121, not,/ or rhuchlefle to.acknowledgeany: authority or/power it 
| | that Charch over that of Brztaize. This af of Lxcius lo advan-' 
ced: him in the opinionof writers , that they know not when: 
- they haveſaid enough 3 Some will have him to bethe inſtru- 

ment of the firſt entry of Religion into this Ile: others,that he 
ſetled a. forthe of Ghurch-governmentunder 'the three- Arch-- 
biſhops of. London,1 orke,and Caerlionupon'/Veke, and:28 Biſhops 
ricks; the firſt of which is cried down by many demonſtrative ' 
inftances,nor can it conſiſt with the ſecond, nor that with it, or 
with the truth of other ſtories. For it neither can be made out 
that Lucius had that large: circait withinihis Dominion ;nor' 
that-rhe ticle of-Axichbiſhop :was-in his: daies known; arid tis 
very improbable: that the Britiſh Church was ſo numerous , or 
that Religion in his time was overſpread the whole Iſland: nor 

is there any mention in anyAuthour of any Monuments of theſe 
Archbiſhops:6r Biſhops of Brizaize for theſpace of '200-yeeres 

after this Kings reignand yet no continual raging perſecation” 

(that we read of /) that ſhould enforce them 'to-obſcare their 

profeſſion?” or hide theirheads - ovit ſuch times had been, it 

would have been! expected that Biſhops in thoſe 'dates ſhould. 

be in Britaine (as well asin otherplaces)imoſt fanious for: pifts: 

and graces, and paſſe in the forefrontof perſecution. | Bar we! 

tindeno ſuch' thing 3 no notin'the rages of Diocleſtzn, which 

made :the Britiſh Church famous for Martyrs: Writers ſpeake 

of Alban, Amphibalus, Aro, Julius, and a multitude'ot Lay- 

va, = PpEburdonot manion oneBiſhop,nor Presbyter;novother 
=p 55 Clergyman, but quendams Glericum, a man it ſeernsof-1o fiote; 
| and of unknown name.In charity therefore the EngliſhChiurcl 
inthoſe dajes mult be-of mean repute for outward pompe; and 
not lifted up to that height of Archbiſhops,when'as Rowe it ſelfe 
was content with a Biſhop.-:. 10 DOCS ISHIEN FD ROLCTIBNL Cit 
. Somewhatmore probableit is; that is: noted by writers/ea(n? 
cerning/Lucius his endeavour to ſettle the Commioricwealtp? 
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and good Lawes for government, .arid t6 that-end did write a 
Lecker to Eleutheriter Biſhop: of Rome for a-rmodell of the Roman 
Lawes 3 probably being induced therenneo by the fplendor of 
the ſtate of the Roman/Church and Cormmon-weale; che'6nely 
favourite of famein thoſe times through the Northern partes of 
. the World. Things afar 6ff I confeſſe aredim;and its meet that 
Antiquaries ſhould have the honour due to great after-fight; 
And therfore] might think(as ſome of them havedone)thar the 
Epiltle of Eleutberius'to King Lucius is parious, if could ima- 
gine to what end any man (ſhould hazzard his wits upon fach a 
h&ion 3 or if the incongruities charged againit-it were incura- 
ble ; but [being aHowed to be firſtwritten in Latine, . and then 
tranſlated into Britiſh for the peoples fatistaftion ; and in that 
Language (the original] being loft )rraduced to poſtericy ; antt 
then by ſome Latine writer in after ages returned'into'Latine, 
and ſo derived tothefe times '( all which very probably harh 
beeni)ſach occaſions of exceptions might well arife by miltfke 
of tranflators and tranſcribers in ignorant times , and the ſubs 
ſtarice nevertheleſſeremaine entire and true. Contideringthere- 


fore that the matter of that Epilile ſavoureth of the purer times ©; anc. ,o 
of the Charch , and ſo contrary to the dregs of Romulaz, 1 wy 
meanezthe policy, practice and language of the Roman Clergy, 
in theſe latter ages, wherein this forgery (iffo'it be) was rep ; 
| muſt allow itto paſſe for carrant for thefubſtance;not juſtiry- 


ing the ſylabicall writing thereof. —— 

To others it ſeemeth needleffe and vaine that Lazizy ſhould 
ſend for a modell to Elewtherizs , when as the Roman Nepttics 
and Legions at home mighthave ſatisfied the'Kings delice in 
that particular , ortheir owne experience might 'haye caught 
them grounds ſufficient , after two hundred yeeres converſe 
with the Romans , that they ſhould have liccle.needed a mode? 
for that which they ſaw continually before their yiew , or 
mighthave underſtood by inquiry of their own acquairitanices 
But what conld be expe&ted of rangh ſonldiers concerning 
forme of- government of aCommon-weale? or if ſome excee- 
detl 'the ordinary ftraine inpolicy ; ,yet.they were too wiſe ts 
communicate fach Pearles to' conquered Nations, thatought: 
tolook no higher then the will ch the Conqueroar, and ſubſilt 
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in. no better condition then-may be controlled by the Supreame 
Imperiall Law of the. Lord Paramount : or it im this they had 
correſponded to the deſires of the Britaines, yet being for the 
moſt part ignorant of the maine, they could. never have fatif 
fied: the expeQations of a Chriſtian King ,. who deſires ſuch a 
Law as may befriend Religion, and wherein no-man was more 
like to give dire&tionthen.Elewtherius, who ſeeing a kind of en- 
mity between the Roman Lawes,and Chrilis Kingdom, ſends to 
the King a fair refuſall of his requeſt upon this ground ;thatlege! 
Romana & Ceſaris ſemper reprobare poſſumns; he ſaw that the 
were not well grounded; he therefore refers the King to the ſa- 
cred Scripture,that.is truth- itſelte. Lawes that come nigheſt to 
it are molt conltant , and make the government. mire eaſe for 
the Magiſtrate, quiet for the people, and delightfull to all ; be- 
cauſe mens minds are ſetled. in exp<Qation. of fature events-in 
government. according to the preſent rule 3. and changes in 
courſe of goverament are looked at as unconth motions of the 
Celcſtiall bodies,portending judgements or difſolution. This 
was the way of humane wiidome ; but God had an eye on all 
this beyond all reach of preconceipt of man-, which-was to 
make Ergland happy in the enjoying of a better Law and.go- 
vernment then Rome, how glorious ſoeverthen it was ; and to 
deliver that Hland from the common danger of the world; for 
had we once come under the law of the firſt beaſt , as we were 
under his power ; we had been in danger of being borne ſlaves 
under the Law of the ſecond beaſt, as other Nations were, who 
cannot ſhake it off to this day. 

But Licis lived: not to effeft this worke ; it. was much de- 
layed by tlie evill of the times; notiing was more changeable 
then the Empire grew z the Emperours many. of them ſo yici- 
0us,as they were a burden to mankind ; nor could they.endare 
any Deputy.or Lieutenant that were of better fame then then 
ſelves had. Some of them minded the affaires of the Eaſt , 0- 
thers of the North; none of them were adomnia : And the 
Licutenants in Britaine either too good for their Emperour, 
and ſo were ſoon removed; or too bad for the people of the 
Land}, and never ſuffered to reſt free from tumults and inſur- 


reQions : neither Licivs could preyaile, nor any of his ſacceſ» 
ated: ſors: 
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ſors: But pailing through continuall crofle flouds of perſecu-- 
h tions under Afaximinw,Diocleſtan and Maximinianw \, and 
MY many civill broyles , till the times of Conſtantine, ' avlength ic 


. [2d f , 
_ attained the haven . 


al ; For Conſtantine having overcome JMaxentins, and gotten' 
"0 thereby into the higheſt Orbe of government in the Empire ; 
TB refiefted ſuch an amiable afpeft upon the Churches; eſpecially 
in Britaine,, as if he had intended topay'tothem all that God 
had lenthif: A wiſe Prince he was queſtionfeſſe; yet towards 
the Church ſhewed more affe&ion'3 endeayouring to redace- 
the government in every place unto the Roman Prototypezand 
therein added much honour to that See, eſpecially to Pope Syl. 
zeſter, whoſe Scholler he had been. This may ſeem a ſutficient 
iaducement to perſwade that he was the firſt patron” of Engliſh 
Prelacy ,' ſeeing we finde it in no approyee teſtimony before 
that time 3 nor was it long after, whenas the preſence of the 
Brittiſh Biſhops are found at the Synod- by him called at Arles, 
viz, the Biſhops (not A of London and Torke, and Concil. Brit: 
the Biſhop of Aaldwne; and thoſe in no great poriipe;, if the 42. 
relariorba# trace, ' that by reaſon of their poverty they werenot 
able to uhdergoe the charge'ot their journey andattendance; fo 
as it ſeems they had but new ſet up, and had not yet found 
out. the right way of trade that other Biſhops had attained. 
And thus: God ordered firſt the ſetling of aGovernment of Mie! 
the Church in Brztaine, and its Liberties, before the Secular part tx 
enjoyed any : therein working with this Nation 'as' with a 
man , making hin to be bonus homo before he can be bonts 
CIUIS, : 

The Church of Britaine thus ſet together,is wound up for 
dion z they ſoon learnd the uſe of Synods,from that Synod: 
atArles,if they had it not before; and tooke as much' power 
tothemſelves in their Synods as in other Countries was uſed, 
and ſomewhat more to boot. For they had the hap to continue 
'* I ip Britaine in free courſe a tall 'centary- of yeeres before the 
Bb \ If Magiſtrate had any otter power, but what was wrapped 
up under the allowance of their Roman Maſters, who like 
Gallio looked upon the Charch atftaires as out of their Spheare, 
and therefore cared fornone of "_ things; or ifthe zeale of 
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any. See far revailed,it was-much: ir favour of the Biſhops upon 
whom the Emperours began:to dete as Oracles; and: this raiſed 


the price of the Clergy, and taught them the way: to fiſh: for 
themſelves: No wonder it is therefore it Synods in Brizaing, 


gr rather the Clergy in the Synods (which! probably were then: 
the repreſentative body. af the ans wayed all that" wag” 


free from theRoman-Magiſtracy, and in ſome: things outs 
reached their limits; eſpecially during this interim wherein 


the Romans held the armes of civill: Magiſtracy bound:. and 


letthe Clergy have their ſcope;that ſoon-begam to beambient, 
and.conceipt a new-Idea-of: deporiment;, like-that of the ſecond 
beaſt in ks infancy, : Nor did: the Britons: efpy- tlieir danger 
herein, for they, had beer uſed to-idolize their Druides:; and it 
was.no more but-faces: about.to do as much for: cheir Biſhops 
Of this pormer of-Synads-]-ſhall proponund but threeprelidents, 
and fo draw:to-aconclufion of whatI think. meet to-note cons 
concerning the Briciſhaffaires, 1 ſuppoſe itwillnot be doubs 
ted, but that publique conſultations. concerning the publique 
ernment of any. place or Natipn, ought not tor be cal 

14; by the Supreame powers and that ſuch conſultatiansare-to 
bedireQrd by-that Supreame power: The Britons hada King, 
and. yet without; his.conſent fey call a-Synod againſt the Pe+ 
lagian Herehe, - andchuſe a Moderator fron: beyond the Sea, 
andby that Synod notonely overwhelmed the Hereljez. but ex: 
communicatedithein King. This wasa National Synod, and 
might well ſtand with:the rule of State, which then had ſeated 
the Supreame-power in the people, as I formerly noted outiof 
Dion. But it could be no warrant for that which followed,viz: 
that a Country Synod ſhouldexcomunicate a-King, as it befell 
m the caſcs of Adora and Hreant. Or that fuch a-Synodiſhould 
intermeddle in matters of meumn and! tawm:,, as in; the.caſe. of 
Loxnmack,,, who having invaded; the patrimony of the Church; 
the Bilhop of Land:ff ina Synod of his Clergy: enjoyned bim 
xenance'; and. the like befel},unzo B: ockvaile, who was compels 
Fed by the Synod. to make amends-to-Civilzzck Bilhop'of Lan 
4;F" for in'uryto him done: which I notenot by way of: in 
purztion3 for this exorbicancy (if ſo ir were):might correſpond 


with thels times wherein very probavle irischat juitice could 
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not be-had «ttewhere;: and: had the Clergy: been.as caretull-of 
bolineſſe;, as\ inthe former caſes they ſeera jealous for juttice,, 
Britaine mult have: had the repute of a Nation of Prieſts and{ 
holy:men , rather theryof Tyrants:, whereas it:-was become a 
gut wickednefle, anda;\burden that God: would endure na 
bngerswhichi rendreth their Synod lyabletr exception,as/being) 


ſach-as were eithet lifted up,ordrawn-alide,; andas the Lift to. 


ws # yam pen the mp food! in need of that in- 
Krution which with a:firong hand God wrought: into them-by 
the ſad calamicy-which cnſttech.: "1 SHUT. IH by Boa 3 © ra 
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FT 7 Altcd with time, and wounded byerernaltdoom, the 
glory of the Weiterne Empire going down apace ,, now 
draweth nigh anto its everlaſting night ;3-and that vaſt body 


(notable Tonger to ſiublilty bue dying by degreesabandons this | 


Iſle of Britaine its utmoſt limmit, and laſt tnlivened to-ſabſift 


done miſerably: orelſe to die.” The choiſe was more difficult 


by how much the more England was mach waſted: in the Ro- 


man wars , : the flower of rheir-ftrength-ſpene' in forraigne ſer- 


which was worlſt: of all, ingaped by the Romans in a warre 


with the Pi&s, againſt whom the'Ronans'themſelves found. ic . 
too burdenſome forthem to heldout , without the helpe of a ' 


wall : and albeit thao the very nanſe of ani old{erranrot foure 
hundred yeeres contimancemiphe have tmoved'a Romanihearr 
to: commilſeracion;,/ yer rhehr'{piries-faile ;/andrtorfaken- Eng- 
ked uit now-gocinto the Wildern(le; and naked as they are 
endure the brunt of che cold {tormesof the Northern Pias, 
without any ſhelter but the hidden'wilh of God thew frowning 
upon them. In this condiciow-theythatfedefperate feeke' for a 
ewe in reaſon worle then-the difeaſe:: For ir had been better-for 
them: ro-have ſtaoped: cohard conditions - with:the Pi&s , con» 


lidering 
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ſidering vhey were all buc- one people: and dittering onely by 

the bredch of a-wall , then to call in a new people whole qua- 

licies they were ignorant of,and at the beſt to make them their 

x companions, who-mightprove + (as they afterwards did) both 

- 1: Lords:and Matters.@vcr them! Eutthere is'no reaſon againit 

. Gods 'wilt. TheBrirons needed: preſent; helve ; 'they overlayd 

by invaſions from the Pitts (who ſoon eſpied the Roman#gone 

and their own advantage) ſentfor ayde where they were mot 

hke:to ſpeed for the preſent ,- and: Jeftthe future to look to it 

ſelfe. Ireland was nigh,but we.finde nothing concerning their 

intereſt in ſhipping3 the French coaks were not their own men, 

being yet withirthe Roman Line : and none were at Tiberty 

but ſuch as were never {ſubdued by the Romans : Onely the 

Saxons are in the thoughts of the Bi itons,a mighty people not 

Zoſſimus hiſt. fxereoffjable ro:mate the Romang in'theis thickeſt pride, and 

lib,3- though in a manner borderers upon the Roman world ;' yet 

 unſubdued by them, ufcd to the wars, mighty at Sea; and now 

given qver by the Romans in a plain field, were at leaſtre, "and 

a ſo. well knew.theway to: Britaine , that the Romans intituled 

Amiandib33, \ye.coalts of Norfolke abd-Swfolke the Saxon: coalts, fromthe 

; manyrvilits thatthe Saxons: had already made into thoſe parts 
full ſoreagainſt the Romans wils. TORIES: 

' Thoſd it both needlefe and fruitlefle to enter into theLiſs 
concerning the originall;ot the Saxons; whither they were na- 
tives from the Northern, parts;of Germany , or the: retiques of 
the-Macedonzanartny under Alexander. -Butit ſeems their go- 
vernment; about the time of Tiberizs was in the generall 6 

Suff-id.Perrus ſutable to the Grzcians, as if not by the reliques of Alexarders 
Friſ.antiquir-* army. (' which is generally agreed emptied ir ſelfe into the 
lib.z.cap-1- North) yathy the ncighbourhood, of Greece: anto' theſe Nati- 
ons, it;cannot beamagined but much of the:Grzoian waſdome 
was derived into thoſe parts long before the Romans (glory 
was mounted up to the full pitch': and becauſe. this wiſdome 
coald never be thus imported but in veſſels of mans fleſh rigged: 


Aman, 1.26. 


according to the Grecian gnize, 'it may be well ſuppoſed thar 


there is fome conſanguiftiiey betweerr the Saxons and the Gre- 
cians, although the degrees be not known. The people were a 
tree people, governed by Lawes , and thoſe made not after the 

| manner 
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manner offhþGauls (as (ſar noteth) by the great mengbut by: 
the people'; and therefore called a free people, becauſe they Ns 
aLaw to themſclves; and this was a privitedge belonging to 
all the Germans; as Tacitus obſerveth,in caſes of moſt publique 
conſequente (de m2joribus omnes ) like unto the manner both 
of the Athenians and Lacedemonians in their 'Concio. For 
which cauſe alſo I take theGauls to be ſtrangers in blood anto 
the Britons, however nigh:they were in babication. That ſome 
matters of ation: (eſpecially concerning the publique ſafety ) 
were by-that generall vote concluded and ordered, ſeemes pro- 
bable by:theirmanner of meeting with their weapons. But 
ſach- matters .as were of lelſe- concernment the Councell of 
Lords dztermined: de minoribus Principes, faith-the ſame Au- 
thour. - Their Conntrey they divided into Counties or Cit- 
cuits, all under the government of twelve Lords, like the Athe- 
nian territory under the Archontes. Theſe (with the other Prin- 
ces) had: the judicatory power of diltributive juſtice commit 
ted to them, together with one hundred of the Commons out 
of each diviſion. Theele&ion: of theſe Princes with their 
commiſſion was concluded inter majors by the generall aflem. 
bly; and they executed their commillion in circuits, like unto 
the Athenian Heliaſticke or Subdiall Court, which was rurall 
and for the moſt part kept in-the open-ayre; inbriefe, their 
judicials were very-ſutable to the Athenian, but their military 
more like the Lacedemonian, whom. above all others in their 
manners they moſt reſembled.In their Religion they were very 
devout, ſaving that they ruch reſted in the reverence they bare 
to their Prieſts whom they made the moderator of their gene- 
rall Aſſembly ,. their Judge,advocate and executioner in Mar- 
tiall Law, therein- ſubmitting to them as unto. Gods inltru- 
ment» They worſhip an invilible and an infinite Diety-: mans 
fleſh is their ſacrifice of higheſt account : andas often as they 
make inquiry by lots,they doe it-with that ſolemne reverence 
as may put all the Chriſtian world to the blufh , precatus Deo, 
ce/umque ſuſpiciensz and this done by the Prieſt of the Town 
(if it be in publique cauſes; ) or otherwile,if private, then by: 
the maſter. of the family; ſo as they had family-worthip as 


well. as publique. Thele things I note , that it may Hee 
| ow 


we 
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Amian: 


| howalgh rheſe invited gueſts refenible che Id Region of the 


icons,” and how 'probable.it is chac this Ifland thach from 
time to time been no other then as a ſewer to emptyithe ſus 
perfiuity of che German Nations; and how the influence of 
theſe old principles doth worke in the fundanientall govern- 
ment of this Kingdometo this-prelent day. Theſeare the in- 
ſtruments choſen by God ; | and called by the Britaines co be 
their deliverers from their enemies ; which they did indeed, yer 


. not {wayed thereto by love of juſtice or compaſſion;for (if 


writers {ay true) they were no better then high-way men both 
by Sea and Land, bat by-their love of fpoyle and- prey-arid by 
the diſpleaſure of God againſt adifſolute people. They pro- 
fefſe triendfhip neverrhelefle in their firſt entrance;but eſpying 
the weaknefle of 'the Brirons and feeling the ſtrength of the 
Pits, and finding the Land large and good, they foone pickt 


P 
quarrels with their Hoaſt, made peace with che'Pi&s, -and of 


tained friends becomming aunfained foes to the Britons , ſcat- 
tered a poore remnant of Chriirians, ſome to the furtheſt cor- 
ners of the Kingdom, others into forraine Nations , like fo 
many ſeedeſmen to/ſow the precious ſeed of life in a ſavage 
ſoilee And-thoſe fewthat'remained behind profiting /under 
mach miſery , by their dofrine and good example yeelded 
better bleſſings unto their newecomeguelts then they eir 


her -ex- 
peed,or delired. Andthus the miſcries of poore Britaine be- 


came riches of mercy tothe North and Faſterne people; and 


_ + theruines here, che foundations of many famous Churches 


away , nor their 


elſewhere. Nor = was mercy from the Bricons utterly'taken 


lood drawnout tothe laſt drop; or their 
name quite blotted oat of the booke of fame: for whereas two 


things make men miſerable, viz. the heavinefle of theburthen 
without,and-the failing 6f the heart within, and Gods ordiz 
nary way of redreſle of 'the former beginneth'in- taking away 
the later; thus dealt he with che Bricons;for indanger as want 
of {trength breeds feare, and that (by extreamity )diſpaire, fo 
dilpaire oftentimes revives into a Kind -of rage chat 'pnts 
firength forth beyond reaſon; Lay beyondreaſon , for can(e 
cannot be giventhereof, other then'Gods extraordinary dif 
penſation ina judiciary -way ,-when he ſeeth the-ſtronger to 


way 
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wax inſolent over the weaker. Thus the Britons fled from 
the Pi&s ſo long as they had any hope of reliefe from the 


Saxons 3 but being become the'r enemies, and purſting them 


to the low water marke, that in all reaſon they muſt either 
drinke or bleed their laſt; then their courage revived, and by 
divers viftories by the ſpace of 200 yeeres God ſtopped the 
haſty conqueſt of the Saxons : the reſult whereof by truces, 
leagues, commerce, converſation, and marriages between theſe 
two Nations declared plainly that it was too late for the 
Saxons to get all , their bounds being predetermined by God, 
and thus declared to the world. In all which God(taming the 
Britons pride by the Saxons power, and diſcovering the Sax- 
ons darknefſe by the Britons light) made himſelfe Lord over 
both peoples inthe conclubon. 


A——— 


CHAP. V: 


of Auſtins comming to the Saxons in England , his en- 
tertainment,and worke. 


Uring theſe troubleſome times came a third party that 
iy = more trouble to this 'Ifle then either Pi& 

or Saxon; for it troubled all. This was the Canoni- 
call power of the Roman Biſhop, now called the Univerfall 
Biſhop. For the Roman Empire having removed the Impe- 
riall refidence to Conſtantinople weakned the Weſterne part 
of the Empire, and expoſed it not onely to the forraine 
invalions of 'the Goths, Vandals, Herules, Lombards, 
and other flotes of people that about theſe times by ſecret 
inſtin& were weary of their owne dwellings, but alſo to 
the riſing power of the Bifhop of Rome , and purpoſely for 
his advancement 3 Who by patience out rode the itormes of 
forraine-force, and tooke advantage of thoſe povlique cala- 
mitous times to inlinuate deeper into the conſciences of di- 


fireſſed people, that knew no other conſolation ina plundred 
eſtate, buttr 


om God and the Biſhop, who was the chiefe in ac- 
E count 
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Bed:hift.lib.3s 
CIP.25, 


Bedehift, lib. I» 
cap, p 4 Zo 
Lib,3,cap.4* 


count among thems the' beauty: of the Biſhop of Rome thiyt 
growing in the Weſt, wade bim to out-reach not onely his Pc 
owne Diocelle and Province, but to minde a kind of Ecclelia: th 
ſticall Empire, and a title according thereunto ; which at fo 
length he attained from an Emperour Ped tor his turne: and U 

co 


this was enough to make him paſle tor currant in the Empire, 
But Britaine was forſaken by the Roman Empire above 153 E 
yecrcs before: fo as, though the Emperonr could prefer 
his Chaplaines power or honour as far as his owne , which be 
was to the French ſhore : yet Britaine was in another je 
world, under the Saxons power, and not worth log. 
king after till the plundering was over, and the Saxanfl . 
affaires ſetled, ſo as ſome fat may be had ; then an inſtrument is th 
ſought after for the worke, and none is found fo farre fit9 ſo 
winde the Saxon up to the Roman bent as a Monke, that was} ti! 
a holy humble man in the opinion of all but of thoſe tha f9 
were {o in the truth,and knew him. This is Azſii,ſent by Pope ®1 
Gregory to doe a worke that would nat be publiquely owned; {* 
it was pretended to bring Religion to the Saxons in England; 
therefore they give him the title of the Saxon Apoſtle ; Tai toll 
be plaine, it was to bring in a Church-policy, with a kind of R 
workhip that rendred the Latria-to God,and the Dulia to Rome. 1 
The Saxons were not wholy deſtitute of Religion ; and that, th 
Gregory himſelfe in his Letter to Branchilds the French Queen © 
contelſeth : Indicamw , ſaith he, ad nos perveniſſe Eecleſiam| 4 
Anglicanam well fieri Chriftianam; 10 as there was a good diſ-'a 
polition.to religion before ever £1#ſten came, and. ſuch an one 0! 
as rang loud to Rome» Bur farre more evident is it from the 
Saxons keeping of Eaſter more Aſziatico , which caſtome alſo} 
continued ore oſrone conming fifty yeers,ſore againſt Auſten;|kt 
will : the diſpute between Coleman and WWilfride beares witneſſe}® 
to that : and it had been a miraculous ignorance or hardnefſle, W 
had the Saxons a people ordained for mercy (as the ſequell}f 


- ſhewed ) converſed. with the Chriſtian Britaines and Pidts|# 


above 150 yeeres without all touch of their Religion. If weſth 

then take Aſter in his beſt colour, he might be ſaid to bring] 

religion to the South-Saxons, after the Roman garbe; and his|N 

hotelt diſputes about. Eater, Tonſure, the Roman ſupremacy|" 
| and 
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and his owne Legatine power ,': andhis worthy'Qnetes to the Bed. hilt. lib.1, 

Pope ſhew he regarded more the faſhion then the thing ; and 7 hh 

the faſhion of his perſon. more then the worke he- pretended; Ot ©Pr5- 

for he loved ſtate, and to be ſomewhat like to the Legate of an (3... : iR.l7 

ad} Univerall Biſhop and. therefore of a Monke he ſuddenly be- Boi 1h: 17. 

comes a Biſhop in Germany,before ever he hada Dioecfle,or ſaw | 

53 England - and after he perceived that his worke was like to Concil. Brit, 

we} thrive, he returned and was made Archbifhop of the Saxons, 9*- 

<{ before any other Biſhops were ng them; and after thre ped.hif.lib.r, 

Yer 12s had the Pall, | with title of ſupremacy overthe Brittth cp. 29. 

zo. Bilbops that never {ubmitred to him. TIED | 

onfl Pis advantages were, firſt his entrance upon. Kent, the fur- 

+ sf} the!t corner of all the land from the Britaines and Pits, and 

| folefle prejudiced by their Church- ofic ; and at that very 

«£0 ey y POuCcy | er 

7a) time interefſed in the Roman ayre above all the other Saxons}: 

140 for their King had matried a daughter of Fratce, one thatwas 

pe apupill to Kome, and a devout woman ; ſhe firtt bronght 4#- Bcd. hiſt, lib. x. 

d; f into acceptance with the King , who alſo at that preſent cap.25. 
eld the chiete power of all the Saxon Kings in. this. Ifle, wy 4 "_—__ 

to which was now of great efficacy in.this worke ;. for where © '9,Epil,$9+ 


off Religion and power flow from one ſpring in one. ſtr 
mz | hard to chaſe he one,and refuſe the Ang thus ie 
ar} thank France for thefirſt earneſt they had of all the riches. of 
en} England,and we for the firit entranee of all our enſuing bon- 
2m | dage and milery. After had alſo a gift or trick of working mi- 2 Thcſ.24 
lic. | racles, wherein whither more ſuitable to the working of Satan 
nel or of God I cannot define, Tt ſeemes they walked onely inthe 
thel dark; for either the Britons faw through them,or ſaw them not; 
11ſp}nor could Arſter with his miracles or fineneſſe ſettle one foot 
teng| hep of his Charch-policy among them 3. happil they re- 
eſſe] membring the Roman Dagon , liked the worſe of che Roman 
eſſe, [Woman ;jand the rather becauſe the Carriage of their nzeſſen= 


nel[[ger was a8 full of the Archbiſhop,as it was' empty of the Chij- 
jARg|{tian: | would not tonch Koewa Kerr aſſages of afion,but 
weſthat its {ſo remarkable that Auſten hiſs, at 4 Novice in 
-ing|compaviſon of the Britiſh Biſi6ps (the Tear Tiphics chat, rhe 
| his [Northern pares of the world'tfignkaq)) Anfl into whom the 
xacy|right” hand- of fellowſhip was -dae by rhe Roman Canon, 
and] E 2 ſhould 
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ſhould neverthelecſſe thew'no more reſpect to them at their ticit 
ſolemn entrance into his preſence then to vaſlals,;as Icouldnot 
but note the ſame asa ſtrong argument-that his whole work «h 
znjtio was but a vapour of Prelacy. This the Britiſh Biſhops 
ſoon eſpied, and ſhaped him an anſwer ſutable to his meſſage, 
the ſubſtance whereof was afterward ſent him in writing 


the Abbot of Bengor ;' and of late publiſhed by Sir Henry Spot 
man, as tolloweth : | . 
E it known:( and without doubt) unto you; that we 
all, and every one of us are obedient and ſubje& to 
the Church of God, and to the Pope of Rome; and t6 
every godly Chriſtian, to love every one in his degree in 
perfe@# charity , and to helpe every one of them, by word 
and deed to be children of God: And other obedience 
then this I doe not know to be due to him whom you name 
to be & v nor by the father of fathers to beclaimed or 
demanded. And this obedience we are ready to give and 
pay to him, and to everyChriſtian continually. Beſides 
we are under the government of the Biſhop of Caerleon 
#pon Uske, whois to overſee under God over us, and 
cauſe ws to keep the way ſpirituall. 
his was the Britons reſolution, and they were as good as 


their word; for they maintained the liberty of their Church 


Bed. hiſt: lib,2.-- 
CaP.,Z. - 
Concil. Brite 
fo. 111« 


five hundred yeeres after.this-time, and were the laſt of all the 
Churches of.Exrepe that gave their power to the Roman beaſt, 
and in the perſon of Herry the eighth that came of. that blood 
by Teuther, the firſt that tooke away that power againe. Auſten 
having mer with this affront,, and perceiving that the Britons 
were ſtronger in their faith then he by his miracles, caſt about 
to try the. Saxons curtelie, thatwhat the. Ephod-conld not, the 
Sword Wrapt up therein ſhould. . I ſay not that+he procured, 
but he threatned or propheſied.the deitruftion of the Monkes 
of Bangor 3 and it cameto paſſe, and.its by writers loudly ſab 
peCted. Neyertheleſſc the Saxons were not ſo zealons-of their 
new Religion, asto I a new National! quarrell between 
the Britons and themſe ves,: but left the game to be played our 


by 
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by Arſten : who tinding by experience that it would not prove 


the worke- of one man , left it to faccefſors to worke out by 
degrees in efflux of time. And thus Aſter neither good ſer- 
vant to the Servant of Servants, nor good Monke, retires to 
ſettle his Saxon province, and to prefent or rather to proſti- 
tate it to the Juſts of that red whore, which was the genera[l 
piety of thoſe ignorant times. 


CHAP. VI. 


Of the imboclying of Prelacy into the government of this 
Kingdome. 


F: Cannot think that the platforme of the myſteryof iniquity 
Cwhen boyled tothe hight) was ever foreſeen, or in the 
aimeof the wicked ſpirits on earth, or thoſe in hell ; yet were 
they all inſtruments of this monſtrous birth, filled with ſub- 
tilty and miſchiefe, guided principally by occaſion; and over 
ruled by the Juſtice and Wifdome of God, to make a yoke for 
Monarchs, and a ſcourge to the world for their refuſall of the 
government of Chriſt, untill this monſter came to perfe&ion, 
and-wherein themſelves were feloes de ſe, and wrought their 
owne miſchiefe : for Arften comming in as a third proprie- 
tor with King and people ; and having gathered the materials 
of a Church , reaſon told them that a forme of government 
mult be ſetled in that Churchzthe Saxons had no principles of 


theirown, (for they had no learning) and to goe to the Bris Tacit. more 


tons for a patterne might- be thought ignoblez and where the 5m 


choice is ſmall its foone. made; Rome held now the moſt part 
of the Churches of Exrope at Schoole, the Saxons foon refolve 
Rome that had been their-mother ſhal be alfo theirfather : and 
thus at one draught theydrankeupa potion of the whole Hie- 
rarchy of Rome from the Popeto theapparator , with a quic- 
quid imponitur & i4mponetur, which was of ſuch laſting ethcacy 
that it ceaſeth not to worke evento this day , although'it was 
{low in the firſt provocation :. For the Saxons had aCommons+ 
weale founded in the liberty of the people; and'it was a maſter- 


Plece 


— 


SAXONS. 


Et 


piece for Auſten and the Clergy , ſo to worke as to remaine 
members of this Commonweale, and yet retaine their hearts 
for Rome, (which was now grown almoſt to the pitch 
of that Antichriſt: ) for reaſon muſt needs tell them that the 
Saxon .principles would not ſuffer them to be ad onmia for 
Rome, nor'the Roman Canon allow them c:; be wholy Saxon; 
and they ſaw plainly that the times were too tender to endure 
them to be declarative on either part, and therefore they choſe 
a third way , which was to preſerve the municipall Lawes in 
moderation towards the Canon; and to that end to endea- 
vour ſuch a temper upon the State as muſt admit them to be in 
repute, ſuchas without whom the Conmon-wealecould not 
well fablift, no more then a body without a ſoule ;' and that 
few occalions ſhould befall but at leaſt in ordine remoto manſt 
retlect upon bothz: and then all reaſon will beſpeake them yo 
joyne in the legillative: power and government of this King- 
dome; but eſpecially as Biſhops,who are now Mapne ſpes altera 
Rome,and the very top-tiowers of wildome and learning.And 
unto this temper the Saxons were ſuthcienely prepared and in- 
clinable; for it was no new thing for them to admit their 
heatheniſh Priefts into.their general] meetings, and allow them 
much power therein, and then its-but the perſon.changed and 
they mult doe as-much for their Biſhops now they are become 
Chriſtian ; eſpecially themſelves being all for the field, and 
overgrown with a generall ignorance, the common diſeaſe of 
thoſe times, Kings, were in no beteer condition; it was hard 
for them to be baptiſed and not tobe baptiſed into Rome, and 
commonly. under fuch a Covenant as though many might 
repent of, yetnonedurſt amend: for wherias the Pope is Lord 
of the conſciences of the People, the Kings power may ſome+ 
times outface,.. but can never govern; the Saxon Kings were 
therefore faine;to. make a vertue of neceſſity, and advance Bi- 
ſhops to be common favorites:both of Rome and theniſetves, 
to maintaine good correſpondeney between both Swords ; 
and to countenance the power of the termporall Magiſtrate in 
cales of diſpute, elſe he might oftentimes command, and yet 
goe without. Thus enter the Prelates upon affaires of Kings 
and Kingdomes, and became'lovers of Lordlhips , and Jus x 


lers 
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lers of States; and if in any thing they ſerved their Countrey, 
they ſerved Rome much more ; their merchandiſe was made of 
the policies and Councels of all Kingdomes and States, and 
ſach returnes proceeded as were til] ſubſervient to the Ro- 
man intereſt; and they ſo intoxicated the domeltique conn- 
ſels in ſuch manner, as they generally ſtaggered, and many 
times came ſhort of home. Nevertheleſle at the firit this was 
but rare, clancalar, and covered with much mod=(ty ; for (ex- 
cepting ſuch choice ſpirits as Aſtex had ) Roman Prelacy in 
theſe yonger times was but Velvet-headed , and endured not 
much greatnefle or bigge titles, but ſpake like a Lambe, Eo 
201 verbis quero proſperari ſed moribus , ſaid this Gregory to the 
Alexandrian Biſhop , who had put upon him the title of uni- 


 —— 


verſall Biſhop or Pope : and whereas he had in a way of Greg-Epiſt.ad 


Courtſhip called Gregorizs counſels commands, he ſtartles at it ; 
quod verbum jufions laith he, peto a mes audita removere,quia ſci 
quis ſum &+ qui eſtir. Thus Prelacy firſt conveyed it ſelte into 
opinion, afterwards into conſcience, and ambition comming: 
in the reare made it become both Biſhop and Lord: 
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CHAP. VII. 
Of Metropolitans in the Saxons time, 


| 30s in purſuit of the government of this Kingdome in: 
elder times, and therein firſt of the perſons with their re- 
htion , then of their worke, and laſtly of their Courts and 
Lawes, and now in hand with the Eccleliaiticall perſons, 1 
ſhall deſcend to their particalar ranks or degrees, and ſhall 
ſhew what they were in their originall,and what overplus they 
had by Lawes. And firſt concerning the Metropolitan. In his 
originall his Office was to vilite the Bithops, 'admonihh and 
exhort them, and in fuil Synod to correct ſuch diſorders as: 
the Biſhop could not refornrx, and inall thingsto proceed ac- 
cording to the | Canon. | 


Thus witneſſeth Borziface an Archbiſhop to an Archbiſhop of | 


an Archbiſhop;not according to the pratife of the timzs where- 


in it was written, but according to the ancient rule, F orion 
ore: 


Eulog. 


Conciic Bti:;. 
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An: 694. 


before Boniface his time Archbiſhops were ſwolne beyond the 
girt of the Canon; and before that England was henoured 
with that ranke of -men , Metropolitans were become Metro: 
nomians, and above all rale but that of.their owne will, and 
through common cuſtome had no regard to any other ; ſo az 
if England will have them, it mult be.content to have them 
with their faults. - But the truth 1s, the dignity or title, which 

ou will, wasa plant of that virulent nature that would ſcarce 
Keeps under-ground in the time of the hotteſt perſecution : 
for Steven Biſhop of Rome liked the title of univerſall Biſhop. 
And after a little peace its a wonder how it grew to that height 
that it had; And no lefſe wondertull that the Saxons gave in- 
tertainment to ſuch potentates. Much of whoſe ſpirit they 
might have obſerved-in the entrance of their firſt Archbiſhop 
Auſten, if God had not given them over to:thraldome under 
that myſtery of iniquity , of {infull man aſpiring into the 
place of God, taught by tharCourtly meſſenger of Rowe, be. 


cauſe they would not ſtoop to that myſtery of eng, God 
manifeſted in the fleſh, as it was taught in 


my by the 
rarall Pits and Britons. But this was not all,for becauſe Arch- 


biſhops were gotten above Canon, which was thought ſean- 
dalous , therefore they gave as Jargea power by Canon as the 
former uſurpation amonnted unto, and ſo ſtretched the Ca- 
non'to the mind of the man , whenas they ſhould have rather 
reduced the man to the Canon. The words of-the Canon in 
our Engliſh tongue, runne thus: It belongs to the Metropo=- 
litan Biſhop to rule Gods Charches ; to governe, chule., ap= 
point, confirme, and remove Abbots, Abborteſſes , Presbyters, 
and Deacons, and herewith the King hath nothing to doe. 


And thus though the apparent power of Archbiſhops was great | 


andunlimited , yet what more was wrapped up in that word 
Churches,onely time muſt declare; for its very likely that in 
thoſe daies it:was not-underſtood , .yet the praiſe doth not 
obſcurely declare the matter ; for before,this Law was eſtabli- 
{hed by Withered in a Councell wherein Bertnaldus Archbiſho 


Aaz-Brit.p.S$» of Canterbury was preſident, and who was firſt Prinate of 
England. Theodore Archbiſhop of Canterbury uſed ſuch.-power 
over. other Biſhops-in ordaining and removing them,as a wrie - 
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rer faith , that his rule was no other then- pertrerbatis and im- Malmb, libz. 
pets animi , and is carriage towards Wilfrid produced as a cap.z. 


teſlimony. Butthe Metropolitan in England as the times then 
were, had yet a further advantage,even over Kings. themſelves ; 
for there were divers Kingdomes in this Iſland , and Kings 
had no farther power then their limits afforded them : but 
there was but one Metropolitan for a long time in all the 
Saxon territoales, ſo as his power was in ſpirituals over many 
kingdomes,and ſo he became indeed alterius orbis Papa; and it 
was a remarkable teltimony of Gods ſpeciall providence thar 
the ſpirits of thele petty Popes ſhou[d be ſo bound up.under 
the notion of the infallibility-of the Roman chaire ; thae they 
had not torne the European Church into as many Popedomes 
as Provinces. . But no dovibt God ordered it fot a ſcourge to 
the world , that Antichriſt ſhould be but one, that he mighe 
be the more abfolute tyrant, and thgt Kings ſhould bow down 
their necks under the double or rather nwultiple yoke of Pope 
and Archbiſhops., for their rebellion againſt the King of 
Kings. L 3 
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CHAP.VIII. 
Of the Saxon Biſhops. 
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Ad not Biſhops been ſomewhat fatable, the Roman - | 


Clergy had not been like it ſelfe ; and'it had been con- 
trary to Auſtins principles to have advanced to Biſhopricks 
men b*tter qualified then himſelfe. LL firt ruled the Saxon 
Church joyntly in the nature of a Presbytery till about fixty 
yeeres after Azſtins time, their pride would not endure tog 
ther any longer 3 and it may be grew ſomewhat untraftable 
under the Metropolitan , that reſolved to be prouder then all; 


AnrBrit-p, ©$, 


and thereupon Theodore Archbiſhop of Canterbury firſt divided Ant: Brit, 53, 


his Province into five Dioceſſcs, and by appointment of the 
Kings and peaple placed Biſhops over each, every one of them 
being of the right Roman ſtampe, as himſelfe was of the right 
Roman ſhaving. And it had as a wonder if Epiſcopacy _ 
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for the ſpace of three hundred yeeres degenerated , and that 
into ſuch a monſtrous ſhape as a Pope ſhould by tranfplantin 
become regenerate into their originall condition of meekneſf 
and humility. But its much greater wonder that they ſhould 
become lo purely ambicious as not to endure a thought of the || 
waies of ſobriety, but would be proud by Law ; to let all the 
world know that they held it no infirmity but an honour. 
For albeit that in the firſt time the Biſhops work was to inſtru& 
and teach, to ſee the ſervice of God to be diligently and pure. 
ly adminiſtred in publique congregations , to exhort,reprove, 
and by teaching to amend ſuch matters as he ſhould finde in 
life anddo@trine contraryto Religion : and accordingly they 
carried themſelves-meekly and humbly, ſtudying peace and: 
truth , and meddled not with ſecular afaires : they are now 
grown. up into ſtate, and muſt now ride on horſe-backe that 
were wont to goe on footqpreaching the Word ; and mult be 
reſpeGted above the ranke of ordinary Freeonnery : none muſt 
doubt of their truth,nor queſtion their words , but they nut 
be holden ſacred as the word of a King, ſine juraments ſit i+- 
refragabile. Their preſence muſt be a Sanftuary againſt all 
violence ; all Clerkes and religious houſes mnſt ſtoop under 
their power; their ſentence muſt be definitive: and thus ad- 
yanced they muſt keep ſtate,viz. not go too farre to meet Prin- 
ces in their approach towards them , nor to light off their 
horſes backs to doe Princes reverence at their meeting : becauſe 
they are ecquall to Princes and Emperours; and if any Bifho 
ſhall behave himſelfe otherwiſe, and after the old ruſtical! 
faſhion, (for ſuch are the words of the Canon ) for diſgrace 
done to theitr dignity they muſt be ſuſpended: ſo as by their 
own confeſlion Biſhops henceforth are Biſhops of a new faſhi- 
on, that muſt incurre a note of infamy;for thewing any geſture 
of hamility to Princes: which ifany man will ſee more fully, 
ler him peruſe the Canon if he ans But this is not ſublime 
enough ; they maſt be not onely equall , butin many reſpe&s 
ſuperiour to Princes : for in matters that concerne God,Omni- 
bis dignitatibus preſunt ; and more-plainly, Princes muſt obey 
them, Ex corde cum magna bumilitate; and this was allowed of 
by @fa the great ina legatine Synod. And thus bighly w_ 
ce 


_ 4 — a_ a « 


SAX ONS. 27 


Fr —— 7 


. 


— - 


ced Biſhops are now conſecrated to any worke,and make every - ' 
thing ſacred. Oathes taken before them are of higheſt mo- _ Brit, 
ment; and therefore the triall of crimes before them,. and'the . 4 HIP 
acknowledgement of deeds*of conveyance in their” preſence LL.Sax {INI 
are without controll. Their cuftody is a ſufhicient Seale-to all , 
weights and meaſures, which they committed to ſome Clerke ya ee q 
whom they truſted ; and ar this day ( though a Lay-perſon) proper x 
beareth title of Clerke of the market. And although ancient- Coacit.Brie; 
ly they might not intereſſe ſecelaribus 3 yet afterwards it became Concil. Brits 


a part of theic Office to afliſt Judges in ſecalar cauſes, to ſee }; mo, 


that juſtice be not wronged : and had theſule cogniſance of 
all cauſes criminall belonging to the Clergy , their tenants or 
ſeryants3 and in their Synods their power reached to ſach 
crimes of Lay-men as came within the favour of the Canon, 
though it were but in the cold ſent, as the Lawes of Athelſtane 
and other his ſucceſſors ſafficienly ſet forth. And thus drefſed 
up let them ſtand afide , that roome may be made for their 
traine. 
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CHAP. IX. 
of the Saxon Presbyters. 


TFT" Heſe follow their Lords the Biſhops as' faſt as they can 


FI hunt; for being of the ſame Order (as the lefle proud times Coneil.Brit, 
acknowledged) they would not be under foot, and the others +576» 


above the top. Trae it is, that the Biſhops loaded them with 
Canons, and kept them under by hard worke,under the tricke 
af Canonicall obedience : yet it was no part of their meaning 
to ſuffer them to become vile in the eyes of the Laity ; for they 
knew well enough that the Presbyrers muſt be their bridles to 
lead and curbe. the people; and their eyes to ſee whether the 
winds from below blew faire or foule for them , whoſe con- 
ſciences already told them that they merited not much favous 
from the people. Mo ſee it therefore neceſſary to inhaunce 
the price of a Presbyter ſomewhat within the aloye of a Biſhopz 
to'the end that the Presbytery _ not be too like the Babylo- 

F 2 nian 


28: 
TT 


ON I rn anne 


——_— — 


SAXONS. 


<>” n— 


Concik Brit, 

P»+443. "T0 
Ll Echelſt.1 3o! 
Ibid-406.. 
Concil-Brir. 
© 7 { A 
L!, FMchel. C2» 
Li.Canur.c.1z+ 


.Mage cent.$s 
Cap-9e 


Deaconss 


Sub Deacons. 
Acelizes. 
Exorciſts- 


Corcil. Brite 


Pi5+- 
LeRurers, 


Oltiariet: 


nian Image whole head was Gold , and feet of Iron and: Clay. 
A Presbyter therefore they will have to be of equal} repute 
with a Baron ; and his perſon ſhall be jn-repute ſo ſacred as 


 *, thatall wrong donethereanto- mult be doubly puniſhed wick 
" fatisfaRion to the party, and to the Church. His credit or 


fame mult not be touched: by Jay-teſtimony. Nor is he to be 
judged by any ſeculer power 3 but to be honoured as an Angell. 
Such are thele- inſtruments of the Biſhops government 3 and 
theſe are put as a glaſſe between the Biſhops andipeople, and 
could repreſent the- people to the Biſhop black or white, and 


the Biſhop to. them in like manner; as they pleaſed; and ſo 


under fear of the Biſhops curſe kept the people in-awe to theme 
ſelves, and it. 


i 


— 


CHAP. X. 
Of other inferiour Church-0fficers amoneſt the Saxons. 


FTHey had other inferiour degrecs of the Clergy , which 
becauſe they are meerly ſubſervient, and not con{iderable 
in Church. government, I ſhall onely touch upon them. 

The firſt are calledDeacons , which were attending upcn the 
Presbyters to bring the offerings to the Altar, to read the Gol- 
11, to baptize, and adminiſter the Lords Supper-: Then fol- 
ow the Subdeacons who uſed to attend the Deacons with con- 
ſecrated veſſels , and other ncceſſaries for the adminiſtring of 
the Sacraments. Next theſe Acolites , which waited wich the 
Tapers ready lighted while the Goſpell was read; andthe Sa- 
crament conſecrated. T hen Exorci:ts,that ſerved to diſpolleſle 
ſuch as are poſleſſed by the Divell,an Office ( as it may feem )of 
little uſe, yet very ancient ; for they are found at the Synodat 
Arks, which. was within three hundred yeeres after Chriſts 
death. LeCurers come next, who ſerved to read andexpound; 
and theſe were of uſe-when- Churches began to multiply, and 
Presbyters grew idle» Laſtly, Oftiaries z which uſed to-ring 
the bels, and open and ſhut the Church-doores. | 


Theſe are the ſeverall ranks of Church-officers, being ſeven 
| in 
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in nu mber(for Biſhops and Presbyters make bur one)Jand might 


be(as thus ordeied)the feyen heads of the beaſt whereon the wo+ _ Brits 
man fitteth ; and with much adoe make up a kind of Church- ay, - ;o. 


ſervice ſomewhar Tike a'great Hoe in a ſhip- yard at the ſticring 
of alittle log,andare neverthelefſe well payd for their labour. 
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CHAP. XL. 
Of Charch-mens maintenance amongſt the S4xons. 


_——_—— 


Take no notice in this account of the Abbats and'Priors, & 

other ſuch religious men,as they were then called; nor can [ 
paſſe them amongſt the razmber of Church-governours'or Ofh- 
cers, being no-other then: as a {ixt finger, oran excreſcence that 
the body might well ſpare,and yet they ſucked up much of the 
blood and ſpirits thereof. - But-as touching the maintenance 
of thole formerly mentivned', who had a conftant influence 
in the government of the affaires of the publique worſhip of 
God, and regard of the ſalvation of the foutes of the people; 
I ſay their maintenance was divertly raiſed; and'as diverlly ims 
ployed:Firſt,through the bounty of Kings and great men,Lands 
and Mannors were be{towed'npon' the Metropolitan and Bi- 
ſhops, in free almes; and* from theſe aroſe Ge maintenance 
that aſcended up in abundance 'to the higher Region of thie 
Clergy, bur came againe in thinne dewes ſcarce enough to 
keep the husbandmans hope from difpaire ; otherwiſe had not 


the Prelates ſoſoon mounted up into the chaire of pompe and 


Rate, as they did.; I fay, theſe are given in freealmes, ormore 
plainly, as alines free from all ſervice : and this was doubtlefſe 
foon thought upon(tor it was formerly in preſident with their 
heathenith Prie!'s and-Druids ; as Ceſar noteth, that they had 
omninn rerum immunitatom:}) yet with'the exception'of works 
of publique charity andafery,fixchas are-maintaining of high 
wales, repairing of bridges, and fortifying of Caltles,8&c. and 
hereof the prelidents- are numerous. The worke whereto this 
wages was appointed. was the 'worlhiip of God, and increaſe 
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of Religion ; and thus not onely many of he Kings Subjetts 


 wereexempted from publique ſervice,but much of the Revenue 
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of the Kingdome formerly imployed tor the publique ſafety 
became acquitted from the ſervice of the field, to the lervice of 


the beade ; the ſtrength of the Kingdome nwch impaired,and 


the ſubje&s much grieved; who in thoſe early times ſaw the 
inconveniences , and complained thereof to-their Kiffgs, but 
could not prevaile. This was the vintage or. Kings and preat 
men , but the gleanings of the {people were much more plen= 
tifull ; (for belides the Courts which ſwelled as the irregulari- 
ties of thoſe times increafed ,* and thereby enriched the cofers 
of that covetous generation, the greateſt part whereof ought 
by the Canon to goe to the publique ) the beſt part of the ſet- 
led maintenance, elpecially of the inferiour degrees, aroſe 
from the good affections of the people, who were either for- 
ward to offer or calily . perſwaded to forgoe conſtant ſupply 
for the Church-men ont of. their eſtates as well reall as perſo- 
nall, eſpecially in the particalars enſuing. The moſt ancient of 
all the re(t was the Firſt-fruits, which was by way of eminency 
called Cyrick-ſceate, or in more plaine Engliſh, Charch-fee 3 
which was alwaies payable upon. St Martinis day unte the Bi- 
ſhqpout of that houſe where the party did inhabit npon the 
day or, Feaſt of the Nativity. It was firſt granted by Parlia- 
ment in the time of King Ine 3 andin caſe of negle& of pay- 
ment or deniall it was penall eleven-fold to the Biſhop belides 
afine tq the King, as: was afterwards ordered by Canmwe. 
 Aﬀer the firſt Fakes commeth to conſideration the Revenue 
of Tithes, whereof I finde no publique att of Rate to warrant 
till the Legatine councell under Of: : althongh the Canon 
was more ancient. The Biſhop at: the firſt-was the general! 
receiver as, well of theſe as of the former ;' and- by him they 
were divided into three parts, and imployed one to the poore; 
another for themaintenance of - the Church ; and a third part 
for the maintenance; af. the Presbyter. Bat in future times 
many aQts of ſtate, ſacceegded-concerning this ; amongſt which 
that grant of Ajbelno/fexmualt :be- a little pauſed upon. Some 
writers ſay that he gayexhetenthmanſion,and the tenth of all 
his goods : bur Malmsbwyy laith,the tenth of the hides of Land; 


but 
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but iti the donation it ſelfe, asits by him recited,'its the tenth 
manſion. But Math. Weſtm- underſtands that he gave the 
tenth part of his Kingdome; but inthe Donation by him pab- 
liſhed it is decimam partem terre mee. In my opinion all this 
being by tradition, little can be grounded thereupon, - The 
forme ogebe Donation it-ſelfe is uncertaine and varions, the 
* miferen 
the King had granted that which was not his owne , it could 
neither be accounted pious or rationall. Nor doe we tinde in 
the donation that the King in preciſe words gave the Land, 
or the tenth part of the Land of his Kingdome; but the tenth 
of his Land in the Kingdome : and the exempliftication 
publiſhed by Math. Weſtm. countenancerh the ſame, albeic- 
the Hiſtorian obſerved it not'; but ſuppoſe that the King- 


An.854. 


or relation more uncertaine, and unadviſed ; for if 


dome joyned with the King in the conceſſion , and that it was + 


the courſe to paſle it onely in the Kings name z.yet could nor 
the tenth Hide, tenth Manſion, or tenth part of the Kingdome 
be granted without confuſion in the poſſeſſions of the people ; 
for either ſome particular perſons muſt part with all their poſ- 
ſefſions, orelſe ont of every manspoſleſſion muſt have iſſued 


| poſſeſſion, or houſe and land, nuſt be ſet forth from the reſt : 
or ſome mult loſe all and become beggars, to ſave others : all 
which are to me equally improbable. - Neverthelefſe I doe nor - 
take the thing to 

that either a tenth was given out of the Kings own Deme 
which is moſt probable ; orelſe the tenth of the profits of the 


att of ſtate, and that clauſe forgotten by Hiſtorians. And 
other Kings , who ſetled Lawes under payment of - penalties, 


Whicſuntide,and the great T ithes at Alhollantide: 

AnGther Tribute was that of Luminaries , which by Alf-ed 
and Guntbrun was firſt ſetled by Law , although it had been 
before claimed by Canon. - It was payablethrice a yeere, viz. 
Hollantide, Candlemas and Eaſter , at each time a halfe-penny 


upon every Hide of Land,and this was under a aA a wi 
nother -. 


thus might a good preſident be led to Alfred, Athelſtan, and | 


a proportionable ſupply, or laſtly a tenth part of every mans - 


e wholy fabulous, but may rather _ | 
nes, -, 


Lands throughout the Kingdome; and that it was by publique: - 
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Another Income arofetrom the Plough,and under the name 
of Plough-almes;: at the firſt it was granzed by Edward the El- 
der generally, and the valew was a penny upon every ploagh; 
and in after times it was ordained to be payd fifteen daies after 
Eaſter. | 

Next comes a fee at the death of the party, which was.com- 
manly called Soul-ſhot : and, payd(betore the dead Dddy was 
buriedJunto thatChurch where the dead parties dwelling was; 
ſo as they.never left paying and asking fo long as the bedy 
was above ground; aud its probable turned into that fee which 
was afterward called a mortuary. © - 7 

The incumbent alſo of every Church had Glebe laid to the 
Church ; befides oblations , and other caſuall profits, as well 
ariling trom houſes yontertng upon the Church, as otherwiſe. 
All theſe foure laſt were payable to the Prieſt of that particular 
Congregation, and had not their beginning till Pariſhes came 
to be ſetled. 

Laſtly, the zeale of the charity of England was not ſo cold 
as to containe it ſelte within its own bounds : they were a de- 
pendent Church upon Rome, and their old mother muſt not 
be forgotten. An Almes is granted, for under that lowly title 
it paſſed firſt, but afterwards called Romiſcot or Romeſteogh, 
or Heord-penny 3 for it was a penny upon every hearth or 
chimney, payable at the Feaſt of St Peter,ad vincula; and there- 
fore allo called Peter-pence; it was for the Popes uſe; and was 

ſetled under great penalties upon the defaulters. It aroſe 

degrees and parcels :/ for firſt Ina the Saxon King granted a 
penny out of every houſe in his Kingdome : after him Off 
granted it out of every dwelling houſe that had ground there- 
to occupied to the yeerely valew.of thirty pence, excepting 
the Lands which he had purpoſed for the Monaſtery at St Al- 
bans: This Off: had a much larger Dominion then Ina, and 
was King over three and twenty hires: after whom Atbelwolfe 
paſſed a new grant thereof out of his whole Kingdome,which 
was well nigh. all that port which was called Saxony, with 


this proviſo neyertheleſſe, that where a man had divers dwel- | 


ling houſes , he was to pay onely for that houſe wherein he 


dwelt at the time of payment. ' Afterward Edward the (onfef 
| for 
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ſor confirmed that Donation out cf ſuch Tenemients as had 
thirty pence vive pecwnie. It then it be granted that the Saxon 
ſubjefts had any property in their Lands or tenements , as no 
man ever queſtioned , thtn-conld not this charge be impoſed 
without the publique conſent of the people; and then the 
aſſertions gf Polidore and the Monks, who tell us that Ina and 
Off: had made the whole kingdome tribuxry to Rowe , nit 
needs be a miſtake, both in the perſon, and the nature of che 
gift, ſeeing there is a much more ditference between an Almes 
and a Tribute then berween the King and the people. Now 
that it was an Almes and not a Trioute,may appeare, for that 
the originall was a ſuddaine pang, of zrale, eonceived and 
borne in one breath , while the King was at Rome; and there- 
fore not impoſed as a Tribute. Secondly,itwas ex regali mu- 
nificentia, and therefore free. Thirdly , it was exprellcly the 
gift of the King ; for the Law of St Edward which provideth 
tor the recovery of the arreares of this money, and enjoyneth 


that they mult be payed to the King, and not to Rome, as it 


was in the daies of Canztws , and Eagar,rendereth the reaſon 
thereof to be, becauſe it was the Kings Almes. 

Secondly, that it-was an Almes onely from the King,andout 
of his own Demeſnes,may ſeem not improbable,becauſe it was 
ex regali munificentia , which could never be. athrmed if the 
gitt had been out of the eſtates of others. Secondly , it was 
granted onely out of ſuch houſes as yeelded thirty pence rent, 
called vive pecanie , becaule in thole times rent was payd in 
Victaall; ſo as 1t may ſeem that onely Farmcs were cHKarged 
herewich : and notall mens Farmes neither ; for the generall 
income will never anſwer that proportion. The particular 


hereof I ſhall in briefe ſet forth. Ir appeareth in the former 


quotation that Offz charged this Jeavy upon the inhabitants 
dwelling in nine ſeverall Dioceſſes, viz. Herefird, whichicon- 
tained the City and County adjacent. -2. VPorceſter, contais« 
ning the Cities and Shires of ic and G/aceſter. 3 -:Lechfield;con- 


_ taining VV aywickeſhire, Cheſhire, Staffordſhire, Shropfoire, and 


Darbiſhire, 4 Leiceſter, with the County adjacent. ' 5. 'Lin- 
colne, with the County adjacent. 6. Dorcheſter, whereto'belor,- 
ged Northamptonſpire, Buckingbamſhire,Bedfordfpire, Huntington= 
| G 
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Ire, Cantabridgeſireand halte Hartfordſbire. 7. Londongwith 
ex, Middlſex,and the other halte of Hartfordfbire. 8. Helms 
ham, with Norfolke. 9. Domuck, of Dunwich , with Suffolke. 
In which nine Diocefles were two and twenty ſhires.. And he 
further granted it out of - ge Fo (now Nottingham) 
whoſe Church belonged' to T orke. But in E:helwolfgs time the 
grant was enlargedand extended into fifteen Diocefes ; which 
together with their ſeverall charge out of the Englith Marty« 
rology hall particularize,as followeth : | 
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The whole ſam whereof not exereding two hundred pounds 
fix —_— and eight pence,will not amount to ſeven hundred 
pounds of now currant money, if the weight of a penny was 
not kefle in thoſe times then inthe reigne of Edward the firſt, 
when it was the twentieth part of an ounce, and that the 
tivefth part of a pound, as by the ſtatute thereof made may ap» 
peare. Nor can the difference be mach (if any) in regard of 
the vicinity of the time of this extra& to that of the Sta- 
tute: for though no particular date thereof appeare, yet it 
ſkemeth to be done after the tranſlation-of the'See from Thet+ 
ford to Norwich, which was done in VV;liam Raf his _ 
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and after the erecting of the Biſhoprick of Eh »  Whick was ir Brit. Antiq, 


the time of Herry the firſt. Now albeit this charge was in fas 
ture times diverlely ordered and changed yet upon this ac» 
count it will appeare, that not aboveeight and forty thou- 
ſand and eighty houſes were charged in this time of Edward 
the ſecond with this aſſeſſement ; which is a very ſmall propors 
tion to the number of houſcs of husbandry in theſe daies, and 
mach more inferiour to the proportion of houſes in theſe 
times , if Pohdores obſervation be true , that in the Conque- 
rours time there were {1xty thouſand Knights fees; and as o+- 
thers, fifty thouſand Pariſhes. It may therefore be rather 
thought that none but the Kings farmers were charged here- 
with, notwithſtanding the polttive relations of writers, who 

in this caſe as in moſt others wherein the credit of Rome is in- 

gaged, ſpare not to believe lightly, and to write largely. And 

thus for their ſevenfold Church-officers;we have alfo as many 

kinds of conſtant maintenance. One in Lands and Tenements, 

and fix ſeverall kinds out of the profits and the perſonall eſtate, 

beſides the emergent benefits of oblations and others formerly 

mentioned. FT 
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CHAE: XI. © 
Of the ſeverat Precints of JuriſdiGFions of Chnrch- 


governours amongſt the Saxons, - 


He Chureh-officers thus called to-the Drumme and payd, 


are ſent to their ſeverall charges, over Provinces, Dioceſ- 


p18, 


les, Deaneryes, and Pariſhes, as they could be ferled by Malmſ;geft. 
time and occalion. ' Betore the Saxons arrtvall, Londox had the Ng-lib-1.c-4+ 


Metropolitane See , or was chiefeſt in precedency ; for Arch- 
bilbops the Britons had none. Afterwards by advice of the 
wile men, Canterbury obtained the precedencytor the honour 
of Auſtin, who-was there buried. The number of Provirt« 
ces,amd their ſeverall Metropolitan Sees was firſt ordered by 
advice of. Pope Gregary,, mhoappointtd. twoifrchbiſhops-in 


Bel. hif. lib. 


Saxony 3 the one to'relide at Canterbary;the other at Yorks;and CaP.29. 
G 2 auch 
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that each of them ſhould have twelve Bilhbops under them; but 
this could: never be compleated till Auſtin was dead; as by the 
Epiſtle of Kernulphus to Pupe Leo appeareth. Nor then had 
the Pope: the whole power herein: intailed to his Tripple- 
Crowne; for the ſame Epiſtle witneſſcth,that the conncell of 
the wiſe men of the Kingdome, ruled the caſe of the Primacy 
of Canterbury. And Offa the King afterward. divided*the Pro- 
vice of Canterbury into two Provinces , which formerly -was 
but one. The Precin&ts of Dioceſſcs have been altered ordina- 
rily by Kings ,. or the Archbiſhops and their Synods, as the 
lives of thoſe firſt Archbiſhops ſet forth. Theodvre had divided 
his Province into five Diocefſes, and within hundred yeeres 
after Offa we finde it increaſedunto eleven Diocelles. 

Dtocelſles have alſo been ſubdivided: into inferiour Precin&s 
called Denaries or Decanaries , the chiefe of which was wont 
to be a Presbyter of the higheſt note called Pecanus, or Arch- 
presbyter. The name was taken from that Precin&t of 
the Lay-power,called Decennaries, having ten Presbyters un- 
der his vitit ,. even asthe Decenners under their 'chiefe. The 
ſmalleſt precin& was that of the Pariſh,the overſight whereof 
was the | 5 woo workithey had Abbeys and other religious 
houſes, but theſe were however regular amongſt themſelves, 
yet irregular in regard of. Church-goverment,wheceof I treat. 


— 


et 
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CHAP. XTII. 


Of the manner of the Prelates government of the Saxon 
Church. 


— 


— 


| © Fs diſcourſed of the perſons and precin@s;, it now 
befals to touch upon the manner of the government of 
the Church by the Saxon Prelates; which was not wo up 
in the: narrow cloſet of private opinion , but ſtated and regu- 


lated Y prtigus Councell ,- as well in the making as exeeu- 
ting of Iawes already made; This courfe was learned from 
- Antiquity, and inforced upon themby a Roman confiitution, | 
' in the caſe that concerned Archbiſhop Theodere and Wilfrid 


upon 


—_—_ 
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upon this gronnd, Prod enlm multorum concilio gerttur null; con- 
fentientium ingerat ſcanda/um, Theſe are mott orditiarily called: 
Synods , although at the pleaſure of the Relator called allo: 
Councels, and are either Dioceſan or Provinciall, or Natio- 
nall , and theſe cicher particular or generall. The generall 
conſiſted of all the Biſhops and Clergy ; and ſuch was the Sy- 
nod under Archbiſhop Pzunſftan called. The Nationall Synods 
were diyerlly called'; ſometimes by the Pope, ſometimes by ghe 
King, as the firſt moving occalion concerned either of them. 
For Pope Agatho in a Synod at Rome ordered that a- Synod 
ſhould be called in Saxmy (viz England) 8.2croſun@ta anthori- 
tate & noſtra Synodali wnitate , and! many Legatine Synods in 
ſucceeding times demonſtrate the ſame. That the Saxon Kings 
alſo called them apon occaſion, is obvious through all the 
Councels, and needlefſe to inſtance among{t ſo many partt- 
culars. The Provinciall Synods were ſometimes convocated 
by. the King, and ſometimes by the Archbiſhop; and ſome- 
times joyntly.. The Dioceſſan were call:dby the Biſhop. In, 
the Nationall and: Provinciall ſometimes Kings moderated 
alone, ſometimes the Archbiſhop alone, and ſometimes they 
joyved together. The Afliſtants were others both of the Clergy 
and Lairy , of feverall ranks or degrees; and ic ſeemethi that 
women'were not wholly'excluded; for in a Synod" under W7- 
thered King of Kent, Abbatifles were preſent and atteſted the . 
ats of that Synod, together with others of the Clergy of 
greater degree, The matters in ation were either the making 
or executing of Laws for government ; angbecauſe few Lawes 
paſſed that did not ſome way refle& itpon-the King'and'peo- 
ple, as well as the Clergy, the King was tor the niott part pre- 
ſent , and alwaiesthe Lords , and others : Yet if the matters 
concerned the Church inthe firſt a&;the King though preſent; 
the Archbiſhop was nevertheleſſe preſident; as it betell at'a 

| Synod at Cleverſboe, An. 7 47. and another at Celchith, An.816; 
And in the reigne of Edward the elder, though the Synod was 
called by the ng , yet the Archbiſhop was preſident: Con- 
cerning all which it may be in the ſamime well conceived; that 
the penning of the Councels aforeſaid, either the Clergy: ( be- 
ing the pen-men ) were partiall. or negligent- in the — 
% WH: 


M-Imesb.geſt, 
pontif. lib. 31 


Concil.Brir. 
P-1941,310,0% 


Ibid.z16,318, 


Concil. Brit, 
2451317 ,337«- 


— 


SAXONS. 


M W.itm. 


An. 9$9,9 d 8, 
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s# 479+ 


Ihid.33s 


Ihid. 319,332 + 
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p-334- 
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—— the right form; and that-the Kings called thele AL 


ſemblics by inſtance of the Archbiſhop, and ſometime preſided 
in his owne perſon , and ſometines deputed the Archbiſhop 
thereto. , | 
The executing of Lawes was for the molt part !eft to the 
Dioceſan Synods; yet when the caſes concerned great men, 
the more generall Councels had the cognilance , and therein 
rocceded itriftly ſparing no perſons of what degree. ſoever ; 
Etotrs we finde hercot, amongſt others , of one inceſtzons 
Lord, and two delinquent Kings, Earwy and Edgar, N ay they 
{pared not the whole Kingdome 3 tor in the quarrell-between 
Cenulpbus the King and Archbiſhop Wilfrid the whole King- 
dome was under interdi@& for {ix yeeres ſpace; and no Baptiſine 
adminittred all that time. Nor were they very nice in med- 
ling with matters beyond their Sphere, even-with matters of 
property for at a provinciall Councell (tor {0 its called)chey 
bore all down betore them, even the King himfelfe, as in the 
caſe between {enu/phus the King and the Archbiſhop of Cin- 
terbury concerning the Monaſtery of Cotham. Thelike alſo of 
another Synod concerning the Monaſtery of IW-ſtburgh : les 


* trae the Lords were preſent; and it may be ſaid that what was 


done, was done in their right; yet the Clergy had the rule, and 
begac the child; and the Lay-Lords onely mighe challenge 
right to the! name. This concarrence of the Laity with the 
Clergy contrafted much bulineſle, and by that meanes a cuſto- 
mary power,which once rooted; theClergy afterthey ſaw their 
time (though nox withont difticulty) turned both King and 
Lords out and ſhut the doores after them , and ſo pofleſſed 
themlelyes of the whole by Survivorſkip. But of this here. 


The particular Dioceſan Synods were, as'I ſaid » alled by 
the Biſhops within their ſeverall Dioceſſes, The worke therein 


\ was to preach theword as a preparative;then to vilit $8 mquire 


of the manners of the Clergy in the worſhip of God,, and of 
all matters of ſcandal, and: them to corre. - Theſe Synods 
were to be holden twice every yeere, at certaine times; and if 
they met with any-mattertoo hard for themto reforme, they 
referred it to the Provinciall or Nationall Synod. 


CHAP. 


— 


| A S the power of Synods grew by degrees, fo did alſo their 
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CHAP. XIV. 
Of Cauſes Eccleſtaſticall. 


worke; both which did mutually breed: and feed each 
6ther: Their worke conlifted in the reforming and fetling j7,,, fre 
nutters of doarine, and praftice. T he firſt was the moſt anci= a,,s. 
ent,and which fir occaſioned the uſe of Synods: In this 1{hand- 
the Pelagian Herefie brought in the firit preſident of Synods 
that we have extant z- and herein it will admit of nodeniall, 
but in the infancy of the Church the teachers are the principal 
Judges of the nature of errour and hereſte,as allo of the truth; 
as the Chiirch is the'beſt guide to every Chriſtian inthis firkt 
inftra&ion in the principles ; but after ſome {growth there is 
that in every Church and Chriltian that makes it ſe]te party ins 
judgiag of truth and errour joyntly with the firſt teachers. 
And therefore its nor without reaſon that in that firſt Synod 
although Germans was called Judex,, yet the people hath Beda-nilt.l.r, 
_ name of Aybizer, and-tis ſaid that they did conteſtare jur- 

CIHMM. ; ' 
Blaſphemy was queſtionlefle under Churct-cenſare , but I BJ,phemy, 
finde no footſteps of any particular Law again{t it : yetin 
Scotland a Law was made to puniſh it with cutting out: the Concil.Brire- 
tongue of the delinquent - bett it may be fearcd that neither p-341- 
the Saxons nor their Rotnan teachers were ſo zealous for the ©2-349- 
honour of Gods name, as to regard that odious linne; unleſſe 
we ſhould account them ſo holy as that they were not tainted 
therewith,and ſo needed no law. 

But Apoſtacy was an-early {inne,and ſoon provided apainft 3 Apoſtacy, 

the Church-cenſare was allowed of in Britaine before the An. 314+ : 
Saxons Church had any breath : afterward it was puniſhed by Concil.Brir, 
fine and impriſonment, by a Jaw made by Alfred,as he provided {/-, 76 
in like manner for other Chnrch lawes. be 
The times anciently were notſo zcalous for due obſervance of p, I worſbipe 


Divine worlhip, unleſſe by che Charchmen who were the _ 
ers: 
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ders th:reinz a forraine Canon was made to enforce that 


duty long betore; but it would not down with the rude Sax. 


ons: . they,or the greater ſort of them were content to come to 
Church onely to pray and heare the word,and ſo went away ; 
this Is noted by that ancient writer in nature of an imputa- 
tion, as it ſomewhat elſe was to be done which they-negleRed; 
this ſomewhatwas the malle which inthoſe daics was wont to 
be. ated atter the Sermon ended : and its probable that if the 
Nobles were lo ill trained up, the inferiour ſort was worle z 
and yet ftinde we no law to conltrainetheir diligence: or to 
{peake more plainly , its.very likely the-Saxons were fo reſo- 
late in their worſhip as there was either little-need of Law to 
ret: ine them , or little nſe of Law to reclaime them ; for its 
obſerved in their late Plalter that the Roman Clergy was not 
more forward to Image or Saint-worſhip, then yhe- people 
were: backward thereto; and therein ſhewed themſelves the 
true ſeed of their anceſtors in Germany ; of whonr its obſerved 
that they indured not-lmages , but worſhipped a Deity which 
they ſaw ſola reverentia. X 
Sorcery and Witchcraft they had in abamination-: yet 
it was a linne alwaics in amylt, and hard to be diſcerned 
but by the quick(ighted Clergy ; and therefore it was left to 


their cenſure, as a finne againſt the worſhip of God. This © 


Ethebald the Mercian King firſt endowed them with ; and 
they alone exerciſed the cognilance thereof till Alfreds time, 
who inflicted thereupon the penalty of baniſhmenc + but if 
any were killed by inchantment, the delinquent ſuffered death 
by a Law made by A:helftan. And thus by degrees became one 
and the fame crime puniſhable in ſeverall juriſditions iv ſeve- 
rall reſpe&s. . 

Concerning perjury,the Prelates had much to doe therewith 
in future times,and they had the firſt hint from.I-a the Saxon 
Kings grant to them of power to take teſtimonies upon oath 
as ſyppoling that the reverence that men might beare to their 
perſons and tanftions would the rather over-aw their tongues 
in wicneilng ; that they would not dare to fallifie, -leail.theſe 
knowing men ſhogld efpie it, and forthwith givethem their 


doome. But no. poſitive Law allowed them that power of 


ſentence 
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ſentencetill Zrbelſtenrlaw gave it; and upon convitionby An-928. 


the ſame Law diſtelted the delinquents oath forever. - 

Sacriledge comes in the next place, being a particalaecrime $.,,4j/edge, 
meerly of the Clergy mens exemption and naming 3 for be- , 
forexthey baptiſed it, you might haye well -enongh called it 
theft, oppreſſion, or extortion. - This crime the Prelates held 
under their cogniſance by vertue of that generall maxime, BO Ae 
that all wrong done to the Church muit be judged by the _ Brita 
Church. The firſt time that I can obſervethey challenged ap 8 
this power, was by Egbert Archbiſhop of Yorke-in-the ſeventh Ibid. 265. 
Century. $1 GT ' 

Bat nothing was more their own then Simony ; and that Simony. 
may be the reaſon why we finde ſo little thereof either for the 
diſcovery or corre&ing thereof, All former crimes were in 
their firſt a& deſtruRtive to the Church, butthis advantagious; Corcil. Brite 
and therefore*though the Canons roare loud, yet the execu- 263, 
tion isnot mortall , becauſe its bent again(t'the dignity, and 
not the gaine; and although the Canon would not that any 
Presbyter ſhould be made, but preſented therewith to ſome 
place to exerciſe his fun&ion in, yet it ſerveth not for choſe 
times when men were ſent forth rather to make flocks, then to 
feed flocks. . - - vs LINEN = ELIy 

And yet the theame of marriage was the beſt diſh in all their Matrimonial 
entertainment: they'had the whole common place thereof cauſes, 
with the appurtenances within the compaſſe of their text , be- | 
fore ever- it attained the honour of 'a Sacrament. It was a 
branch of Afoſer Law, whereof they-were the ſole expolitours, 
and ſo ſeemeth to be caſt upon them by ' a kind of neceſs 
fity,as an orphan that had no owner. Nevertheleſle a paſſage 
inExſebizs ſeemeth to repole this truſt in rhe civill Magiitrate * 
for he relateth out of Juſtin Martyr concerning a divorce ſyed 
out by a-godly Matron long before! the Prelacy got into the 
Aaddle, or the Clergy had the power of Judicature: And ' 
whereas Lucius taxed Urbicius the Mzgiſtrate for puniſhing , 
Ptolomy who was guilty of no crime worthy of his cognifance | 
in that kind'; - amongſt .othey crimes: enumerated by him, 
whereof Prolomy was not gutlty; he nanieth the crimes againſt 
the ſeventh Commandement, intimating thereby a power in 
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Inceſt. 
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Concil. Brit. 
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che Judge to bave cognidance of thole crimes as well as others, 
But the PreJagy beginning to nowntnibled at jc in the ſecond 
Century , bat more clearly in the fourth , when the perſecu. 
tions were allayed , and men of learning began to feele their 
honour; and never lete purſuit till they had fwallowed the 
baite, and exerciſed not orely a judiciary power in determt» 


ang all-doubts and controverſies concerning the fame ; but 
a 


challenged an efficienciary power in the marriage-making. 
This garland Azftin brought over with bim , and crowned 
the Saxon Clergy therewith , as may appeare þy his Queres 

o Pope Gregory; and thus the Saxons that formerly wedded 
themſelves, became hereafter wedded by the Clergy ; yet the 
civill Magiſtrate retained a fupreame legillative power concer» 
ning it , as the joynt marriages between the Saxons, Britons, 
and Pits doe menite( ; for its faid of that work , that jr was 
etteGed per commune ooncilium & a fſenſurs omniuns Epiſcoporum, 
procerum, comitiens & onrium ſapientum ſenjorun &- pepularun 
eoti94 regyri & per preceptiurs Regis Ine, and in the time of Eg» 
word their King were enatted Laws or rules concerning mar» 
*__ and ſo-unto the Lay power was the Ecclehafiicall adjoy» 
ned in this work. | 

The Clergy having gained the principall,with more eaſe 
oktained the appurtenances 3 ſuch as are Baſtardy, Adultery, 
Fornication, and Inceſt. Thereywas ſome daubr concerning 
Baſtardy, becaule ic trenched farre into the eicle of inheritance, 
and {o they attainedthat ſab modo, as afterward will appeare. 
The Lawes of Alfred and Edward the elderallowed them che 
cogilance of Inceſt; although neverthelelſe the eivill Magi» 
rage retained allo the cogniſance thereof, ſofaras concer- 
ned $he penalty of the temporall Law. Adultery and Forni- 
cation they held without controle , yet in the ſame manner as 
the former; for the civill Magiſtrate had cogniſance thereof, 
ſo far as touched the temporall penalty : And to give them as 
much as can be allowed , its probable that jn all or moſt of 
the caſes foregoing they bad the honour to advjie in determi» 
ning ot the crime, and declaring the Law , 
matter 3 for in chaſe ignorant times jt could not be expeRted 
fromany other. 
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- Bur l1ow the cognilance of Tythes crept timder thei? wing, Tythes. 


might be mach more wondered at , for that ic was originally 
from the grant of the people ; nor can a berter ground be 
found by me then this , that it was a matter of Jate originall ; 
for tiH che ſeventh Century the times were troubteſome , atid 
no fetled maintenance conld be expefted for the Miniftry, 
where ten were not in ſome certainty of their daily bread. 
And as it will hardly be demonftrated that this title was ever 
in any poſitive Nationall Law before the time of Charlemaine 

in whoſe timeby a Snad of Clergy and Laity it was decreed 
that T ythes ſhould be gathered by feleted perfons, to pity the 


Biſhops and Pregbyters : So neither can I finde any Saxon Na- 5,noq Durten: 


tionall conſticution to ſerrle this daty,eill Aifeds time , al- cap. 7. 


though the Church men had then) as a voluntary gift ( ſo far An. 785, 


as touched the quota pers } for the fpace of well nigh a hm- 
dred yeeres before. But Alfed made a Nationall Law under a 
penalty to inforce this duty, which the Canon could not 
wring from the Saxons , how dreadfnll ſoever the cenſure 

oved. And by this meanes the Church had their remedy by 

cle(iaſticall cenfire for the marter in fat, and alfo che civitl 
Magiſtrate the cognifance in point of right,albeit future times 
introduced a change herein. 
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CHAP. XV. 
A briefe Cenſure of the $axon Prelaticall Chnrereh-governe 


ment. 


TH that T have ſaid mighe ar the firſt view ſeern to repre- 
fene 4 curious ſtrufture of Charch foftey, which might 
have pur aperiod to time it ſelfe; but (to fprak ſine irs & ſtus 


dio)che height was too grear, conſidering the forndation, ant 


therefore ever weake, and in need of props. The foundation 
was neither on the rocke,nor on gooe nd, but by a ginne 
ſcrewed to the Roman Confiftory, or likeaCaltle in the ayre 
hanging upon a pin of favonr of Kings and great men, At the 
fiſt they though beſt to temporife, and rohofd botrk theſe their 

H 2 | ſtrings 
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\ ſtrings to their bow : but feeling themſelves ſomewhat under- 
propped by the oon(ciences of the ignorant people, they ſoon 
grew wondrous brave. even to the jealoutic of Princes; which: 

"TOP alſo was . known ſo Notoriouſly . that thi publique Synods- 
ONCih» Dri 


TE... . that the Prelates loved not Princes , but emnlated then), 
NS. and envied their greatneſle, and purſued them with detraRtion. 


And if the Cloth may be. judged by the Liſt, that one example 

of Wilfrid Archbiſhop of Torke will ſpeake much. He was once 

{o humble minded as he would alwaies goe on foot: to preach: 

Mimesb.geſt the Word; but by that time he was warme in his Archbiſhops 
pontif.1ib.3« Robes,he was ſerved in Veſſels of Gold and Silver, and with- 
An.680. Troops of followers, in ſuch gallantry as his pompe was en- 
ROE vied of the Qyeen. A ſtrange growthof Prelacy in-ſo ſmall a. 
ſpace as cighty yawred, and-in the middeſlt of ſtormy times,ſuch. 

as then aftiifted this poore Countrey : But this is not all , for. 

never doth pride lead the way , | but ſome other bale vice fol- 

wxfpY wil not ao tay — of the vr 5 roy rang _—_ 

> Clerks; Malmsbury ſpeaks ſalliciently of their luxury, drunk- 
pero eshan nefle, quarrelling and tighteing : Others witneſle thereto, and 
An.745« tell us- that the Clergy ſeldome read the Scripture , and did 
never preach 3 and were fo groflely ignorant, that Aifred- the 

King being a diligent tranſlator of Latine Writers into the 

Saxon tongue , rendreth this reaſon , becauſe they would be 

Goncil. Brit, Very uſefull to ſome of his Biſhops that underſtood not the 
p.379- Latine tongue. Nor were the Presbyters of another die; for 
that King bewailing their ignorance, in his Letter to Wolfegur, 

{aith., that thoſe which were de grad fpiritnsli were come to. 

that condition that fewof them on this fide Humber could 
underſtand their common prayers, or tranſlate them into 

Saxon 3; and ſo few, as I doenot (faith he) rememember one on 

this fidethe Thames when I began to reigne. And the Synod 

that ſhould. have; all , covers the fore with this Canoni- 

_..__ call playſter, that thoſe of the Clergy that could not-ſay 
Concil.Brit. Domine miſerere in Latine, ſhould inſtead thereof ſay. Lord bave 
p.248, & 2534 mercy upon 45 in Engliſh. It was therefore a.vaine thing for 
Att 747- the Clergy to reſt upon their works, or title of Divine right; 
Their great pompe, ſacred places, and favour of Kings-com- 

mended them to the admiration, or rather adoration of igno- 
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rant'people, and the favour of the Roman chaire unto the re- 
gard of Kings; who maintained their intereſt with the 
Conclave on the one ſide, and with'the =o le on the other 
ſide by their means ; and fo they mutually ſerved one ano- 
ther. - It cannot be denied” bat:the Pope and Kings were good 
Cards inthoſe daijes; yet had the Prelacy maturely conſidered 
the nature of the Saxon government,fo much depending upon 
the people , they might have laid a more fare foundation and 
tuned their ends with much more eaſe and honour. I 
commend-not the baſe way of popularity by principles of 
flattery; bat that honourable ſervice of truth and vertue which 
fets np a Throne in the minds of the vulgar , few of whom 
but have ſome ſparks of nature left unquenched; for though 
reſpect may chancc to meet with greatneſle , yetreverence is 
the proper debt to goodnefle, withont' which we looke at 
great men as Comets whoſe influence works miſchiefe, and 
_ light ſerves rather to be gazed upon, then for dis 
FECU ON: 


| The founditiorrthusunhappily laid, the progreſſe of the 


building was no lefle irregular in regard'of their ends that 


they aimed at: For firſt, they admitted the Laity into their 
Synods ; who werenot ſo dull but couldelpie their ambition, 
nor ſo baſe ſpirited as to live in ſlavery after conviftion : This 
errour was eſpied I confeſſe, but it was too late; and though 
they reformed it, yet it was after foure hundred yeeres labour, 
and in the meane tinie by the contentions of the Clergy a+ 
monglt themſelves , Kings had firſt learned ſo much of their 
Supremacy;z and the Laity ſo much'of their liberty ; as they 
began to plead with the Clergy , .and had brought the matter 
to iſſue , before the Synod could rid themſelves of theſe La 
SpeRators, or rather overſeers of their waies and aQions. - A 
ſecond ercour,was the yokiag of the Biſhops power under that 
of the Synods. For they had little or no gy by. the Canon 


that was. not under their controle, neither in admillion or 


deprivation of Presbyters or others,determining of any cane, 
nor palling ſentence of excommunication : and this could not 
but muck hinder the haſty growth of Antichriiis power in 
this Kingdome; nor could it ever be compleated ſo lon Z —__ 

| | PRONE 
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Synods had the chicte power. Nevertheleſle the inthralled 


ſpirits of the Clergy, and terror of the Papall thunderbolt, in 


continuance of time ſurmounted this dithculty , and Synods 


became ſo tame and eafily led, as if there had been but one 
Divell to rule amongſt them all. For if any quick eye,or ative 
ſpirit did but begin to peep or ſtir, the Legate e laters ſoon 
reduced him into ranke, and kept all-in awe with a feb pane 
of unknown danger. A third errour, was the allowing of 
peculiars and exemptions of Religious Houſes from ordinary 
zariſdiion ; and this was anerrour in the firſt concoftion, a 
block in the way of Prelacy, and a cloggeto keepe it down. 
This etcour was ſoon felt, and was occalion of muck mutiny 
in the body Eccleliaſticall : but exceeding profitable for Rome, 


not onely in point of Revenue by the multitude of appeales, * 


but efperially in maintaining a for the Roman See, in 
cad ths Bovdner of Banos fonald . 


{tutble ar the Su 

of Rome. Otherwiſe it ſeemed like a wenne upon th c body, 
rather then any homogene member,and without whick cer- 
tainly the Engliſh Prelacy had thriven much better, and the 
Roman chaire much worſe. Inall which regards I nuft con« 
clude that the Prelaticall government in England was as yer 
like a young Bear not fully licked,but left to be made complear 
by time and obſervation, | 


PC 
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of the Saxon Commen-weale,and the government theres 


of; and firſt of the King. 


FJ vis already treated of the Saxon Chnrch, in order I 


am now come to the Repablique,which in all probabili 
will be expefted to be ſuitable to their originall is Farms 


whereunto having relation, I ſhall firſt fat upon the perſons 


. anddegrees abſtraftively, chen in their affembltes, and lafiſy of 


their Laws and cuſtottes, The Saxons in their firſt mak in 
Germany were diſtributed into foure claſſes, viz. rhe Nobles, 
the freemen, the manumirted perſons, and the bond-men. 


Under 


s 
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Linder che Nobility , and from them,aroſe one that was called 
a King, of whom 1 ſhall ſpeake a part : the two laſt differed 
enely in che bare {iberty of their perſons , and therefore may 
be comprekendcd wy 4 one head, as they were in their 
originall. _. 

King among the Saxons in probability was anciently a 
Commander in the field, an Officer protempore , and no necel- 
ſary member in the conſtitution of their ſtate; for in time of 
peace , when the Conmmon-wealth was it ſelfe, the excontive 
power of the Law reſted much in the Nobility : but in times 
of warre, and in publique diſtraftions they chole a General, 
and al{ ſwace obedience unto him during the war ; it being Wicikum.geft, 
finiſhed, the Generall laid down his command, and every One Saxon, lib.t, 
lived eqs jure propria content#s poteſtate But in their cranſtul= 
gration into Brizaine, the continuance of the war canling the 
continuall uſe of the General,made that Place or Othkce to lettle 
and ſwell into the condition of a King; and {o he that was for- 
merly Dux became Rex , there being no more difference in the 
nature of their places then in the ſence of the words, the one 
fignifying to lead, the other to governe 3 1o as he that for» 
merly was a ſervant for the occaſion , afterwards became a 
ſervanc for life, yet clothed with Majefty , Tike ſome bicter- 

Pill covered with Gold, to make the ſervice better taſted, Nor 
was the place more delirable, if duly conlidered. Far firſt, his 
Title reſted upon the good opinion of the Free-men ; and it 
ſcemeth to be one of the beſt Gems of the Crown, for thac he 
was thereby declarxed to be moſt worthy of the love and ſer- 
vice of the people. Yet was the ground of their elettion ſo 
aincertaine , ASA man might imaginechatſometimesthere ap» 
peared more of the will then of the judgement in it ; that it 
might be ſaid toberthe more free;for chey neicher excluded wor 
men nor children further then preſence occaſions lead them. 
The Weſt.Saxons depoſed Seburg their Queen becauſe they M. Weſtm. - 


PI I 


would not fight under a woman ; but the Mercians obeyed 59-672. 


Elfled cheir Queen, and under her fought valiantly with-good Y- Wetm. 
Fr againſt the Danes; imitating che cutonye of the Si- Sug 
tones or Norwegians in Germany ; as they mightborrow it Cragius, 
from the Lacedempnians. A cuſtome it was ſo much the 

more 
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more honourable , by how much it demonſtrateth freedome, | Ki 

and that the worth of the people reſted not ſo much in the | bo 

head,as its diffuiled through the whole body. And it ſeemeth | un 

to runne in the blood. of an Engliſh man , even to this.day,to 

be as brave under a fingle Queen, as under the moſt valiant | N 

King,it not much more : and {till to ſtrive to be as famous for | fe: 

the defence of Majelty whereever they ſet it, as the Britons 

were .of old: Nor were they difterent -in their reſpe& of age | 'G 

from that of the ſex; for though after the death of Edmond; | It 

Edwin or Edgar were to have ſucceeded in the Crown by the | m 

right of deſcent, yet the States would nat-admit them, be= | ie 

cauſe they were-minots; but the Mercians admitted :Kerelme a 

child of ſeven yeeres old to be their King. They likewiſe exclus | 01 

ded not baſtards till the Clergy interpoſed; for they having | tl 

wound themſelves into the Councels of the Kingdome, pro» | v 

cured aconſtitution to back them in the ele&ion of Kings Le- | al 
gitime,&c.Let tle Kings be legally.choſen by Prieſts andElders, | f: 

and not ſuch as are begotten by adultery or inceſt: Which | i 

Mag. cent. 8, conſtitution was made in aLegatine councell,and confirmedby 
cap.9- great Offa:The rule of their ele&ion was the ſame with tharin 
An. 747» Germany,viz.toele&.the chiefeſt out of the chiefeſt family,that | 4 
is,the chicfeſt for worth, not by deſcent ; yet the honour they | © 

bare to their brave Kings who had deſerved weH;niade ſome to | « 
konour their poſterity ; and to chaſe their eldeſt after their 
( 
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deceaſe, and to in time Crownes were taken up by Cuſtome, 
and eleQtion often:times ſubſequent was accounted but a cere-= 
mony, unleſſethe people will diſpute the point. 

Secondly, this eleftion was qualified under a ſtipulation or 
covenant ,: wherein both Prince and people were mutuall 
bound each to other; the people to defend their King, whic 

Tacitus. the Hiſtorian ſaith was precipaum Sacramentum; and the Prince 

to the-people.to be no other then the influence of the Law 

| Concil.Brir. ſutable to-thae ſaying of Atbelſtan the Saxon King , ſeeing 1 

| p 397» according to your Law allow you what is yours, doe you ſo 
| | with me; as ifthe Law were the ſole umpire between Ki 

[|| and people ,, and unto which not onely the people, butalſo 

| | the King muſt ſubmit. The like whereunto Izathe greit Saxon 

| L\-Inz-Lzmb. King allo, No great man, ſaith he, nor any other in the whole 


| | Kings 
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Kingdome may aboliſh the written Laws.” Kings furtherniore 
bound themſelves ( at their entrance 'into the Throne) here- 


unto' by.an-oath; as itsnoted of (anutw, unto whom after 
Atheldred was dead, the Biſhops, Abbats , Dukes', and other Miror cap-r. 


Nobles. came. and elected him to be their King , and {ware [eQ-2., 


fealty unto him; and; heagaine ſware to them that Strnudiras 


Deum & ſecundum ſeculum ec. vize according to the Lawes'sf Wigortns 
Cod and of the Nation he would be a faithtull Lord to theny. An1016, 


Its probable 1 grant that the precipuum'Sacramentim formerly 
mentioned was in the firtt nature more perſonall for the de 
fence of the perſon of their leader whiles-he was their Captain 
becauſe it much concerned: the good of the Army, arid with- 
out whom all muſt ſcatter, and bring all to ruine3 and this 
thewords of the Hiſtorian doe eviderrce. But theſafety of the 
whole people depended not on: him after the warrewas done, 
and therefore the oath tied them not any turther; nor'did-the 
ſafety of the people afterwards, when as the'Saxons'entred 
this Land fo abſolutely relt-upon the perſon of theKing, eſpe 
cially if heproved untitto-mannage the worke: and deefory 
the tealty that —_—_— ſ\ware to their King,was not ſo ab= 
ſolutely determined upon their perſons ,- otherwiſe” then in 
order to the publique weale, as may appeare-from theT.awes 
of the Confclor,who was within thirty yeeres after the reigne 
of #thelſtan, formerly mentioned ; The words in Engliſh'run 
*rhus: All the people.in their Folkm-te ſhall ;confe erate 
<chemſclves as ſworn-brethcren , to defend the Kingdorhe 
© againſt ſtrangers and enemies,together with their Lord 6 
«King, andto preſerve his Lands and Honours together wich 
« himwith all faichfulneſſe ,, and that within and without the 
© Kingdom of Britaine they will be faithfall to him as to their 
*Lordand King.  Soas tis evident the Saxons fealty.to their 
King was ſubſervient to the pablique fafty, and the publique 
fatety is neceflarily dependant npon*the-liberty of the'Lawes; 
Nor was it to be expected that theSaxons would endure aKing 
aboye' this pitch. For thoſe parts of Germany ( whence they 
came.) that had the Regiment of Kings (which theſe had not 
yet ulgd they cheic Kings in:no other nianner'then'as ſervatl 
of Stare: inſending 'them ab DARE arid'Captaines , us 
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if they claimed more intereſt in hin} then he'in them © and the 
Hiſtorian faith expreſly,that among thoſe people in Germany 
that had Kings, their Kings had 'a defined power. and were 
not ſapre libertatem. And this maxime of State became after- 
wards: priviledged o7 SanRnary : - for by the growth of Anti- 
chriſt,not onlyche Clergy,but even their tenants and retainers 
were exenipt trom reach of Kings,even by their own conce{- 
fgon allowed of a Law that cut the throat of their indefined 
ative, vis. That if the King defend nothis people, and: 
eſpecially Church-men from injury , - nec nomer: Regis in eo 
conſtabit , trum nomern. Regis perdits Which Law however it 
might paſſe for currant Divinity in thoſe daies, yct ics ſtrange 
it ſhould get into a publique aft of State. Nor was this a dead! 
word, forthe people had formerly a trickeot depoling their 
Kings: ( when they law him peep above theordinary-reach) 
and this-was an-ealie work for then»to doe, where ever neighs-. 
ring, Princes :of- theie own Nation watched for the wind-- 
of Crowns :: This made the Menarchicalt Crown in this 
Land :to walke circuit into all 'parts of the Countrey ts finde: 
heads fit to weare it ſelfe untill the Norman times. 
Fi Thigdly z the Saxons had {o hammered their Kings in their 
eleftions, and made him ſo properly their own , .as they clai- 
med an interelt not onely in the perſon-of their Kings; but 
alſo in their eſtates, ſo 2s in ſome refpets:they were (carcely 
ſui jeris; For: King Baldred had given the Mannor-of Malings 
In Veſſese6 Chriſtchurch-in Canterbury 3 and becauſe the Lords 
conſented nor thereto, it was revoked ; 'and King Epbert after- 
wards made a new grant by advice of the Lords ; which thewes: 
that the Demeſnes of the Crown were holdem ſacred, and not 
to be diſpoſed of to any other uſe, though pious, without 
the conſent- of the Lords :. and herewith concurre all "the 
Saxon. infeodations, atteſted and confirmed by Biſhops ; Ab- 
bots, Dukes, and others of the Nobility under their ſeverall 
hands- | 


Nevertheleſſe Kings were novthen-like unto plumed Fagles, 
expoſed to the charity of the Foules for food, bathad aro 
intenance ſuitable to their Majeſty; their power was 


all 
| Our 
one a3 a Captaine, other as a Kings the firſt was firſt ;- and] | 
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made way for the ſerond ; as:Captaine, theie power was to 
lead thearmy ,- puniſh according to demerics, and according 
tolawsz and reward according to diſcretion. ' As Captaine, 
they had by ancient cuſtome the whole {poile fete to their ors 
dering by permiltion of the army,: Exigure Princips liberalitate Tacitus; 
itunes Belatorem equttmy Ham  cruentanr & wittricem framea ? 
and they were not wont in fuch-catesto be cloſe handed'( pes 
bella raptus munificentic materia ) the \ + in theſe wafted 
-parts of Germany bring little other then horſes and armes. 
But after they came into Britaize, the change of (oile made 
them more fat ; Horſes and'\Armes were turned /inco Towns, 
Houſes, Lands,and Cattell;:and theſe were diftribuced as ſpoils 
amongit the _m_ ſouldiers by theirGenerals, ' and this re- 
dounded to the maintenance'ofthe Stateand port of the greae 
-men , who were. wont to be honoured #07 ſtipenidivs fed mune- 
- | ibis , andthe people uſd altro'gh arritim epraferye printipibas "IVE 
| wel armentorune 0] friugam aliquid; butnow upon the diſtribu Oe 
+ | tion of conquered Towns, Lands, and Cattel} iri Bri. 
le taine a yeerly produtt of vituals or other fervicewas reſerved 
and allowed to the Saxon kings by the people ;, as the people 
ir Þ allowed to Feſhue hisLand, Faſ-19.49.. fo as they needed n& 
| longer the former courſe of Offerings, bur had enough! 
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ab 
it. | maincaine their Royall port,and grearſupe fliicy of Demeſiey 
y | beſides; as their charity tothe Charch men does ſufficiently 
rh evidence: and by this nieanes all the Lands in England became 
A | mediately or inunediately holden of the Crown , and'a ferled 
r-| maintenance annexed to: the. fame; beſides the caſt profits 
es upon emergencies, or perquilites of fellons or fitgicives goods; 
ot | mines of Gold and Silver, treafure trove, milfs for offences, w;... ro. 2g8 
ut} and other priviledges , which being originally inthe kings LLEdw.cap.14 
ie | were by ther grantedgand made Royalties inthe hands of tb» 
b-| jets as at this day. [© 3 03 FIND JLUr et Bit £97 
Ul - Tothe increaſe of Majeſty ahd mairdgniadue "there was av 
accelle of power , not to-make, dilpence with , orafter Laws; 
+, | but to execiite and at the Laws eftabliſhed; ard againſt this 
{lj} power there was noriling ap fo longas-iclikean wnltthered 
Azrow gadded/not at random,” Jes truelth@eOlhhgehimen or 
Petlates' checked them often, as could never #Hethutithe 
7 2 
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wate-z; For peace fake Kings/many'times' yeelded much ;_ yer 
would no King of Saxon principles allow of 'any Canon hae 
extolled the: Clergies authority above that'of Kings': "and 
though the placing and difplacingot Biſhops ſeemed to be alt 
, Ecclelialticall worke y 'yet. would not: the Kings altogether 

connive:: as. the exatmples of J:s in placing a Bithop in Wels; 
Ofz in rhakidg two Provinces'of one, ' Cenuiphus in reſtoring 
Polydorus , Edfrid-indepoſing Wilfrid, and Edward the Con« 
feſſor in making Rbbert Nororen Archbiſhop of Canterbury may 
Hidyuce-into opinion ; andfor their own ſafety fake the Pretats 
thought it wiſdome-for them'ſontimes to: ſtoop: to 'that 
power -that:at other times they-muſt: be beholding- to; and 
therefore though in Synodicall ditputes they would hold with 
the Canon, yet in matters of a&tion'would:tuite with-the oc- 

calion, and thereby:taight Princes to accountof Canons bus 
_ ... 4s Notions;and. politiquely to-put the-honour of Commiſios 
--* ngrs upon thoſe men 2 e 2 the currenrof both.powers palling 
in on< chanel! ! made the people drinke double Brere at once; 
the-tuxzns both-'of-Pope--and King were competently ſerved 
and theſe men had-the honourof the two-handed Sword and: 
al] feemed compoſed into a faire compromiſe; But the Pope- 
damefinding its authority becalm<d indured this buvas'a bur- 
den ,- til PopeNFolas:the feconds time, whoby the like trick 
commended all to. the Crown;as from the Papall benedi&ion. 
For:Edward the Confeflor upon his foundation of the Abby 
of Heſtmtinſfier ſent:to the Pore for his allowance , and confir- 
mation '6f, what he-had-done;or was to:doe; and to make way 
for the more favourſent preſents, anda confirmation of Rome- 
feot-: The. Pope'was fo inflamed with ſuchran abundant mea- 


._.. 1; faceof being, as he not onely: granted the Kings deſire, but 


alſo. diſchargtd-that Abbey- from ordinary. juriſdiftion, made 
ita peculiar ſubje& onely to the Kings vilitation,-'and;conclu- 
ded his Bult with thishorne.  Vebis vero & poſteris weſtris regibus 
commatings. aduocationem oe tuitionem eJuſdem loci #* onminum 
wtius Anglie Ecchſiarim;e vice noftra, cumeoncilia Epiſcopmun 
&Abbatum 'ronſtitugtis whique que Juſta ſunt. How the King 
took the congluſion I-finde not,but he could never make better 
uſe theniby way. of eltbppel -unlefſe che meaned to facritice his 
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own right as a thankaffering 'toathadow , which! finds not 
that he or his'next ſaccefſors'ever did* birt as touching the 
Laity , Hiſtories doe not*rouch upon any conceit of with- 
drawing Monarchicall power. Its trac Kings had their excel- 
ſes, yet all wag'amendedeittier by the body of the Opn, het 
they pleaſed" to 'examine'the matter, or by the Princes faire 
complyance when complaint 'was made, and {o the Law was 
faved. And thus upon all the premiſes I ſhall conclude that 
aSaxon King was no other then a primam mobile ſet in a regu- 
lar motion , by Lawes eſtabliſhed 'by the whole*body of the 
Kingdom-- | = oh 
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CHAP. XVII. 
' © Of the Saxon Nobility. 


je 


I He ancient Saxon Nobility in Germany were the chicfeſt 


DU. Canut. 
Cap.67« 


| ination both in war, ant int peace. That ranke of men 


- -,- was continned by thiee means, viz. by birth or blood, 
by valour, and by. wifdome: the firſt was rather at” the firſt a 
ſtemme ariſing out of the firſt two, then a ditfetent degree or 
kind : for Noble blood was' at'the firt irinobled by brave 
ations,afcerward continued in their honour to their poſterity, 
till by as: baſe courſes ir was loſt, as it was gained by worthy 
atchievements 3 theſe were called Adlingr. - The nobility of 
altion'conlilted 'either in- matters of war or of peace. Thoſe 
of peace aroſe principally trom'wiſdome; which being gained 
for the molt part by mich- exyrrience; were therefore called 
Aldermznni 0: elder-men. The Nobtlicy of war aroſe fomswhat 
from valour' or courage with wiſd5me;, but more'from good 
ſacceſſe; tor many brave and fortunate Commanders havenor 
been very daring,and the bravelt ſpirits though wiſe have'not 
been ever honoured: with good ſucceſſe ; theſe 'were called 


poonaliounaily in following times, andall call-d N3bies 5\bur 
oth that and Duces, Sitrapezand {omites wereall of the Ro- 
man 


Ll. Edw. 


CaP- 35s 
Nutard, lib.g. \ 
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.man iDiale&, as. the. tormer were of 
- brought others into this Honourable band, viz. The 
; Officers of the ings NON more , Aand- their atteſts are ound 
-amonglt the Kings.ch rs. amonglt the Nobles; And that 
; much agyanced't e-price of . 


_ — > _—_— 


Kings 3; for he that is worthy .to 


[- be not onely Lord above Nobles, bytmalter of ſomeymay þy a 


'T acirus. 


Tacitus. 


Tacitus. 


Miror cap» $e 
Sec, 1, 


 lictle curtefie prevaile over all. This Rarry Heaven had (everall 
 Qcbes : ſome ſohigh, as in common eſteem they were next the 
'Imperiall Heaven, having a tinQure of Royall blood, and at 
the next door to the Throne ; Others,;though not of fo clear 
light, had nevertheleſſe no 'lefſe powerfull influence. upon the 


people, but rather more,by how much more nigher to them. 
| heir power in matters of peace or governneent of the Cam- 
-mon-weale was exerciſed either colleRively or apart and ſeve- 
rally. In their meetings they ordered the ſmaller emergencies 
of. the publique in. convocating and direfing the-people. De 
minoribus rebus conſultant principes. Theſe minoya are ſuch ag 
-are ſubſeryient to the majors and pro hic &> nwxc require ſud- 
den order; touching any particular part or member of the 
Common-wealth.' At other'times they vibted their ſeverall 
TFerritoriegor cizcuits , hearing and determining. matters of 
.controverke , and executing, judgement according to the 
knawn Lawcs. Principes jwa:-per pages wicoſque reddunt. Yet 
they badicamnzes of: the Countrey joyned with them, whereof 
afterward.. 'This was their courſe in-Germarn Saxony; butin 
England the new ftemme,of Kinglypower ariling higher then 
all the reſt, ſucked much from them, and kept them under: 
for the judiciary power was in time drawn-up into the Regal! 
order, and.the:Loxds executed. theſame as deputies from and 
under hin, deligned thereto by Writs and Conmillions, as 
its, more particularly nated of King Alfred. The Lords thus 
leſſened. in-their judiciacy power, carried the- lefle authori 
1n.their votes and conſultations. The King wasa perpetual! 
maderator in that worke ,; and it was no ſmall advantage he 
'had;thereby, to ſway the Vates: Men-that are advanced,if they 


| have, any exrdllency, doen gain admiration; and its' a hard 


thing, for; one that hath, yeelded his heart to admiration, to 
keep it franvagdoration. This hath mounted -upKings to the top 
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more then” their own ambition , and- made them undertake - 
what they ought not, becanfe we eſteerr more highly of them - 
then we ought. I ſpeak notagainft due, but mmdae obedience; -. 
for had the Saxon Lords remembred themſelves , and the trae © 
natnre of the authority of their King , - they needed not to be k 
amazed at their check , nor to give way to their paſſion', as Concil, Brit, - 
ny did many times , and adviſed others to doe the like. Nor P:333- 
had Kings by degrees become beyond controlle and uncapable- 
to be adviſed. This errour the Lords efpied too Tate, and ſomes 
times would remember their ancient-right and power, and 
did take boldnefle to ſet a Law upon the exorbitancy of their 
King, as in that caſe of ZF-belwolfe and*his Queen -amongft 
others may appeare : but that was: like ſome enterpriſes that 
owe more to extremity of oceafion them to the courage of the 
mdertaker. 
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CHAP. XVIII: 
Of the Freemen- amongit the Saxons; 


M. Weſtme 
An.#54. 
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He nextand inoſt conſiderable degree of all the people,is - 
that of the Free men called anciently Friling? or free 
 born;or ſarelt as are borne free from-all yoke of arbitrary 
power , . and from-all Law'of compuliton -other then what is - 
made by his voluntary conſent; for all free men have vores in 
the making and execttting of the generall Laws of the King- 
dome. In the firſt they differed fromthe Gauls; of who 
ics noted, that the Commons are never called to councell;*nur Cl. Cogs 
are nnich better then ſeryants. In the ſteond they differ from lib 6. 
many free people and are a degree 'tmore excelent being ad-- 
Joyned to the Lords in judicatare; both by advicerand power, 
confilium &- anthoritas 'adſunt; and therefore thole that were Ticimus: - 
elefted 'to that worke were called Comteriex plebe;, and niade | 
one ranke of free tmen -for wiſdome ſaperiour'to' the reſt > - 
Another d:gree-of thiſe were beholding to theirriches, and - 
| were called Cyftodes Pagant 'an honourable ticte DENSE Limb. in 45-. 
military ſervice;; atid theſt were ſack as kad obtained ane 4 fo-7x. | 
of-- 
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_ of ſuch-yalew-as that their. ordinary-armes, were, a Helmet, a 
' Cote of Maile, anda gull Sword: - The reſt of. the free men. 


were contented with 'the name of .Georles or Pagani, viz. rurall 
clownes,..who, nevertheleſſe were the moſt con{iderable party 


_ both; in warjand peace :.and hadas furea title to their own - 


+ Jibertics, as, the, Cyſtod:s pegani., os the .Countrey Gentle- 
: .mjt had. --; -::'-.; TOrp | | | 


'Tacitus, 


 Tacituv«-//* 


:  QRAP, XER; if - 
Of the villanies amongit the Saxons, 


fT* He molt inferiour ranke amongſt the Saxons were thoſe 
that of latter times were called villains; But thoſe alſo 
anciently divided into two degrees, the chieter of which 
awerecalled Free-lazzi. Theſe were ſuch as had been {laves, 
but had purchaſed their freedome by.deſert; and though they 
had eſcaped the depth of bondage, yet attained they not to 
the full pitch of free men ; for the Lord might acquit his own 
title of bondage, but no man conld be made free without the 
* abt thewhole body. And therefore the Hiſtorian faith, that 
they are not multam ſure ſerves,or ſcarce not ſervants. They 
areſ{eldome of account in any family, never in any City. But 
in Kingdomes ſometimes advanced above the free men, yea 
abave'Nobles, Thoſe are now adaies amongſt the number and 
ranke of ſuch. as. are called coppy, holders,who have the pri- 
viledge of proteRionfrom the Laws,butno priviledge of vote 
_inthemakingof Laws,  _- | £ 
"The moſt inferiour of all were thoſewhich were anciently 
<alled.Lazzi orflaves;, thoſe were the dregs of the people,*and 
wholly atthewill of their Lord to dg' any ſervice, orunder- 
. gocany.pnniſhment ; and yet the magnanimity.of the Saxons 
was ſuch: as they abhorred”Fyranny :. and it. was -razely aſd 
amanglt them , by. beating , torture, impriſonment, orother 
hard nſage,.to compell .them to-ſerye 3, they wauld rather kill 


. +13 themi-ag.cnemies; 3,/apd, this wrought revexence in theſe men = 
:-... 49wards their Lords andmaintaintd'a kind of :generolity.in 


their 


was. Þ 
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their minds,that they did many brave exploits,and many times 
not onely purchaſed their own freedome, but alſo brought 
ſtrength and honour to the Kingdome. And though the inſo- 
lency of the Danes mach quelled this Saxon Nobleneſle , yet 
was it revived again by the Confefſors Laws which ordained 
that the Lords ſhould 1o' demieane themſelves towards their 
men, that they neither incurre guilt againſt God , nor offence 
againlt the King ; or which is all one, to reſpe& them as Geds 
people and the Kings ſubjefs. And thus much of the ſeverall 
degrecs of men among[t the Saxons,being the materials of their 
Common-weale; a modell whereof in the making and execn- 
ting of the Laws and manner thereof,now next enlueth. 


_ ® ——_— 
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CHAP. XX. 


of the grand Councell of the Saxons called the Mickle- 
mote. 


L—_— 


T was originally a Councell of the Lords and Free men 
: pom when they aſſumed the title of a Kingdome the 
King was a member thereof, and generally preſident therein, 
but alwaies intended to be preſent, though: aftually and in 
his own perſon by eniergent occaſions he may be abſent, and 
ſometimes by diſability of his perſon he be unmeet to Vote or 
be Preſident in ſuch an aſſembly : as it was in the Councell at 
Clano or (Cleve in Wilifhire , when: the great caſe between the 
| Monks and married Prieſts was concluded; the King was ab- 
ſent , as the ſtory ſaith , becauſe of his minority, and yet if 


Tacitut. 


Malmesb. 


geſt.Reg.lib.; 


writers ſay true, he was then in the ſixteenth yeere of his age. cap.g- 
The Lords were alſo nevertheleſſe in'the ſame condition of Lib»5+ 


riviledge as formerly, and though it appeareth that the Kings 
had gotten the priviledge of ſummoning the grand meeting in 
his own name, yet it was by advice of the great men, and 
being met their votes were no other in value then as formerly; 
for all their Laws were ex conſilio ſapientum,and for ought can 

appeare out of antiquity the vote of the meaneſt contilaned as 


An. 978, 
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Tacitus. 


_ from Kings; 


good as of the greatelt,arbitrinm eft penes piebem. And thus the 
Adichlemote or Wittsgenmote of the Saxons inEngland continued 
in the King, Lords, and Free men by the ſpace of one hundred 
and fifry yeeres, and in ſome parts of Erglend nigh two hun- 
dred yeeres before ever the Roman Biſhops foot entered, or 
the Roman Clergy crept.mto. the Conncels of State. After: 
wards the Prelates were admitted de bene effe , for advice , as 
ſapientes, and continued by allowance; how Canonically ipþ 
Piderint, for 1 underitand it noe, eſpecially as the Scripture 
was then expounded , Nemo militans Deo implicet negotizs ſacu- 
laribus : yet.if they be allowed (what in thoſe daies they ordi+ 
_— took up) a degree of policy above devotion , that knot 
is alſo ſoon untied. I ſay they entered as Sapientes, not as Pre- 
lati, or Church-governours ; for then they had holden the 
ſame power in Church-matters agitated in the Wittagenme 
that they had uſurped in their Synods which they held only for 
Chunch-vittation, which they could never have becauſe the 
Sapientes regni had their Votes therein as freely as they. Not 
could the Prelates by any Law entitle themſelves to ſuch power 
or priviledge, ſo contrary to the priviledge of the Wert agen- 


me. For thoughit be truc that the German Prieſts had af 
liberty to be praent in theſe grand alfemblies, and to have |}: 


ſome prelzdency therein , as to command filence, &c. yet-its 
n0 title to-theſe , unlefle they will intereſt themſclves as their 
facceſſors , to poſſelle by a jus Divinum that jus Diabolicam 
(which thoſe Prieſts mals had ) ina way of immediace 
Ovidenc mn  fomewhat The: ere; poſſeſſion of the Seprong of 

y Elfoe. They might , I grant, the title 
it muſt be granted al{o Ronny Fo yet had 
moO.more Power over the Church then in the Common-yealth. 
Nor Pcs Fr we have that from the Lords which: the Lords 


. never had,but was ever. accounted amongſt the majore,and; of 


which the Witageemot had the onely cognidance, as ic will ap- 
peare in ſome particulars-cnſulag; 

LInto the King,Lords, and Clergy muſt be added, as 1 faid, 
the Freemenzto ti ake up the Michemore compleat ; and though 
it be erue that no monument of ftory ſpeaks of this grand 
meeting from their being in Germany , wmill after che.com- 
To - ming 
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he | ming of Avftin; yet when as the Saxon Hiſtories then'finde 
ed | them in the ſame condition that the German Rory Teaves 
et | them, its very probable thac inthe intervall they continned 
mn | their wonted caftome, although they had no Learning to 
or | leave monuments thereof unto the world. And hereof the ex« 
r- | amples are notrare in thofe remembrances that thoſe ancient 
as | times have leftus. For within ſx 499 after Anſtins arrival! 
Fthelbert cals a Common-councell ram cleri quam populz. Ie 
y Ina after him niade Laws ſuaſn + inſtituto Fpiſcoperices Ke ye = _— 
"M* 
lis 
Ot 
Yee 
he 
wt 
or 
he 
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ſnatorum & natu majorum ſapientum populi; in magna ſervoram Li.Sax.Lambe! 
Det frequentia. Alfred after him reformed the former Lawes cantab. fo-1. 
conſtelto ſapientum. After him Atbelſtan called a Conncell , in 54 ST, 
which was the Archbiſhop, and with him che Optimares &+ 0-53 . 
ſapientes frequentifſimi beſides others, whereof I ſhall treat now 
that I come to the matters handled in this Court. 
+ -Fhe matters in agitation in the Winragermor generally were 
all both of publique and private concernment. Thar which 
concerned the lirine ſuch as regarded removall of in- 
rerÞ conventences, fuch as are lawes for Teagnes and affinity with 
|| other Nations for preventing of war ;/ and thus became the _ 
| aÞ Saxons and Britons united, and the mortall feude berween Concil, Brits 
ve Þ. thoſe two Nations laid a{tde , and they made one ; and the Fl. Took. ' 
its | Saxons and Danes reconciled by a covenant agreedunto, and Canaby,to.z6 
ic | ſworne berween both Nations. The like af may be faid of 
their raking of war of defence again forrain mvafion. Mar- 
ters of publique and general charge atfo were debaxcd #nd con: 
cluded in that affembly,as the payment of Tyrhes;irs ſaid they 71 p44. 
were granted Rege Baronibur &-popute. Such alfo-as concerned Lamb,Cam. 
the Charch 3 tor ſo Ed: the King of Nerthxrmberland upon to-139, 
his' marriage with a Chrefttan Lady , being jehportmat: 65 
renotmce his Paganiſme,anſwered he wonld fo doe, if that his Antic. Yi, 
Queens Religton ſhonſd beaccounted more holy and honou- <P Fo M 
rable to God by the wiſe men and Princes of higKinydom.:Ayd 
alf _—Owen_ TL _—_ time were made in the Af _ 
lemote. Monaſteries were by their penerallconRnt dedicated, ©0041. n.; 
Nehek poſſeſſions confirmed, The City of (anterbrry made the — "Ou 
Metropolitane; matters alfo of privare regard were there'pro- Ibid-z21, 
ceeded pon, as not onely general! grievances, bucperverting 
K 2 of 
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Cap.I, Sec.3, 


Cece 


Cap. 4. Ser. Is 


Tacitus. 

Plut, Lycurgs 
Thancyd. lib. 1. 
de Lacedems. 


Tacitus. 


| An-1138, 


of juſtice in caſe of private perſons : as in that Councell cal- 
led Synodsle concilinm ance Beornielfus the Mercian King, 
queſitum eſt quonodo quis cam juſticia ſit traFtatws , ſeu quis in- 
Juſte fit peliatus. The name of which Councell called Syno» 
dall mindeth me to intimate that which I have often endea- 
voured to finde out, but yet cannot, viz. that there was any 
difference between the generall Synods and the Wittagenmor, 
unlelle meerly ip the firſt occaſion. of the ſummons. Andif 
there be any credit to be allowed to that booke called, The 
Mirror of Fuſtices, it tels us that this grand aſſembly is to con> 
terre of the government of Gods people , how they may be 
kept from finne, live in quiet , and have right done them ac- 
cording to the Cuſtomes and lawes; and more eſpecially of 
wrong done by the King, Queen, or their children.; for that 
the King may not by himſelfe ,or Juſtices determine cauſes 
wherein hinielfe is ator ; and-toſummeup all , it ſeemeth a 
Court madeto riſe and ſtoop according to occalion. _ 

The manner of debate was concluded by vote, and the ſum 
taken. in the groſle by noiſe; like to the Lacedemonians, who 
determined what was propounded clamore non calculss ; yet 
when the noiſe was doubtfull, they tooke the votes ſeverally, 
The-mecting of the Saxons at this aſſembly in the firſt times 
was certaine,. viz. at the new and full Moon. But Religion 
cLanging.s other things changed theſe rimes to the Fealts of 
Eafter, Pentecoſt,and the Nativity; at which times wy” uſed 
to preſent themſelves before the King at his Caurt , for the 
honour of his perſon, . and: to conſult and provide for the at- 
faires of his Kingdome; and at ſuch times Kings uſed to make 
ſhew of themſelves in their greateſt pompe , Crowned with 
their Royall Crown. This Cuſtome continued till-the times 
of Henry the ſecond, who at Worceſter upon the day of the 
Nativity offered his Crown upon the Altar ,. and ſo the cerc- 
mony ceaſed. | | 
- * This grand Afembly thus conſtitated was holden ſacred; 
and al] + members, or that had. occaſion: therein , were 
under the publique faith both in going and comming, unleſle 
the party were far probatue. If a member were wronged, the 


delinquent payed doubledammages, and fine to the King, by a 
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Law made by Zthe!bert above a thouſand yeeres agoe. This Concil-Brir, 
P. 127, 
Ll. Canut. 


privitedge of fate paiſe being thus ancient and fundamentall, 
and not by any law taken away, reſteth {till in force. But how 


nevertheleſſe depending on that Court, I am not able to de- 
tere1ine; yet It ſeemeth that priviledge outreacheth members : 
unletle we ſhould conceit ſo wide that the ſtate did ſuppoſe 
that a member might bea notorious and known thiefe. 

Laſtly, this aſſembly though: it were called the Wittegenmor,, 
or the meeting of wiſe men ; yet al-that would comemight be 
preſent and interpoſe their liking or dillikingjot the propoſi- 
tion,ſt difplicuit ſententia fremitu aſpernatur, ſi placuit frameas 
concutiunt ; and . ſome hints I meet with that this courſe con- 
tinued here in Ezglang; for ſome preſidents runne in m2gn2 


] | 4 (2,cap.79. * 
farre it belongeth to ſuch as are no members, and have affaires [1.Edw.cap-35 


ſervorum Dei frequentia,as that of Ina: commune conſilinm ſenio- Ll.Sax-Lamb. 


rum &- populorum-totius regni : another Conncell by him hol- 
den. The councell of Winton, An.$55. is faid to be in the pre- 


P+Ts 


Concil.Brit. 
219 


ſence of the great men,aliorwmque fidelium infinita multitudine. lagulfus. 


And it will appeare that it continued thus after the Norman 
times: what power the vulgar had to controll the vote of the 
wiſe men, I findenot ; fone aſpernabantur its ſaid, and pro- 
bably it was a touch of the rudenefle of thoſe times; for it was 
not from any poſitive Law of the Nation , but a fundamen- 
tall Law in nature that wiſe men- ſhoald make Lawes : and 


that the ſupreame judicature ſhould reſt in the Witt agenmet,was 


never an honour beſtowed upon it by the Saxons, but an en- 
dowment from the light of reaſon-, which-can-never be taken 
away from them by that -headlefſe conceit proveco ad populum, 


but that body muſt be as monſtrous as the Anthrophagi whoſe * 


heads are too:nigh their belly to be wiſe, 
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Goncil, Brit, 
P-1 8g, 

An- 69 4. 
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CHAP. XXI. 
Of the Conncell of Lords. 


His in the firſt condition was a meeting only of the Lords, 
T&: dire&ion in emergent cafes, concerning the govern- 
ment and good of the Common-weale;z and for the promo- 


ting of adminiltration of juſtice : theſe the HiBortan cals 


Adinora, becauſe they were to ferve onely the preſent paſſions 
of State. Afterwards when they had gotten a King into.their 
number, they had fo much the more worke as might concerne 
due correſpondency between him and the people, and of them- 
felves towards both. This worke was not ſmall, eſpecially in 
thoſe times of the growth of Kings, but much greaterby the 
acceſie of Prelares into their number , with whom came alfo 
aglnc of Churchatfaires, that continually increafed accor- 
ding as the Prelates ambition fwelled, fo as this Councell 
.maighe foem to rule the Church alone in thoſe daies ; when as 
few motions that any way concerned Church-men , but were 


refolred into the Prelaticatl cognifance, as the mirora Eccleffe; 


and -.thus under the colour of the minors Eccleſie, and the 
minors Reipublice, this mix: Councelt of Lords came by de- 
gxees.to.intermeddle too farre in the magnalie Regri. For by 
this meanes the worſhipping ef Images, and the maſſe was ob- 
eruded upon the Saxons by the Roman Biſhop and his _ 


and the Archbiſhop of. Gaxterbwry; and decreed that.no Tem- 


poral} or Lay perſon ſhall poſleffe any Ecclefiafticatl pofleffi- 
Ons. Lei wen of Ecclefiaftical! perſons and officers thall 
be by Biſhops. That the poſſefiions of Church-men ſhall be free 
from all Lay ſervice and taxes. And in one ſamme they did any 
thing that bound not the whole body of rhe Free men. In 
which had theſe Lords refle&ed more upon the office, and lefle 
apon the perſon , and not at all upon their private intereſt, 
fas daubtlefſe had been a bleſling to their generations, and a 
Golden Scepter in the hand of a righteous King; but contrarily 
miſling their way they became a Sword in the Kings hand 


againſt 
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againſt the ſubjets,a ſnare to the Kingdome, and had not the 
Wittagenmwt in their mecting allayed rhoſe diſtempers, the 
Saxon government had been lictle other then a Common» 
weale reverſed. 


—_——_—_——_—_— 


—_— 
——_—_. wo Du _l... 


CHAP. XXIT. 
Of the manner of the Saxon Government in time of 
WArre.. 


\ S che condition of States or Kingdoms arediverſly con- 


ment be : for howeyer warte in it ſelfc be but a feaveriſh dis 
ſtemper in a Common-weale , yet in ſome calcs it is as nece(- 
fary as a kindly ague -in due ſalon is for the preſervation of 
the body which many times takes diftemper rather from the 
excellency of its confticution then from the abumdance of hu- 
moutrs. Nor did the temper of the Saxon Common«-weale ever 
ſhine more then in warre,whiles it ſet a law upon that which* 
ordinarily is maſter of all miſrule andconfuhion, and fo foughe 


by rule rather then by paſlio 


fidered in warre and peace, ſo alſo miſt their govern- | 


n. Their chiete in the firſt times . 


was choſen by the Freemen inthe field , either at the Futegers Tims. 
mot or the Folkmoet , according, to tlie extent of his command, Ll.Edw.cap-3y: 


being carried: uporr a ſheild' born upon their ſholders like as 
now Knights of the ſhire ave. This m they entertained 
him with, to declare their truſt in hinz, and the worke thag 
was expedted from him. His firit Title was Herezock afterwards 
he was called Duke or Dax;the latter whereof turnedto abare 
Title in the conclufion 5: but the former maintained its owne 

honourſo long as the name laſted: Afcer his eledtion all fware- 
to be athis Order, andnot to: forſake him : this was a rricke 

of imbated times; for though 
poſitive ,. that none ſhould flie or breake his ranke, bus get the 
viory or die, yet were they neither bound by oath or penalty: 
ſhame in thoſe times being accompted worle then Yah by 
thoſe brave minds; Burt times growing more old grew alſo 


more baſe-ſpirited;.. and could: not be (drawn into the field) 
tiolden: 


che Lacedemonian Law was o,.:..-. 


tt 


Li.Sax.Lamb. 
Cantab.1o, 


Concil. Brit» 
p.$28. 
Aa. 1009» 


Tacitus: 


holden in ranke by oathes or honour 3 and this occaſioned 
that Law of Ina the Saxon King that in ſuch caſe a Countrey 
Gentleman ſhould be fined 120 thillings if he were landed, but 
if otherwiſe,60 ſhillings, and the Yeoman 30 (killings, and 
afterwards the penalty was increaſed to the forfeiture of all 
the eſtate of the delinquent.In their warres they went forth b 
bodies colle&ively as they were united by the law of pledges ; 
this made them iticke cloſe together for the honour of their 
families and friends, and rendered their encounters mortall, 
and to the worſted party commonly fatall : for oncebeaten in 
the field they could hardly recover either by rallying or gathe- 
ring anew Army. Probable it is that the Lords might have 
their villaines to follow them in the battaile, but the ltrength 
confiſted of the: free men ; and though many were bound by 


_ tenure to follow their Lords to the wars , and many were vyo- 


Ll Edw.Cap.35 


Ll.Canut. 
Caps 5Þ, 


luntiers ,. yet it ſeems all were bound upon call under perill of 
fine , and were bound to keepe Armes for the preſervation of 
the Kingdome,their Lords, and their own perſons, and theſe 
they might neither panne nor ſell, but leave them to-delcend 
to their heires, and in default of them to their Lord, andin 
default of him to their chiefe pledge, and for want of ſach to 
the King. They muſtered their armes once every yeere both in 
Towns and Hundreds, viz. the morrow after Candle- 
mas; and ſuch whoſe bodies were unfit for ſervice were 


to finde ſufficient men for ſervice in their ſtead. Th 


were {tri in their diſcipline, if they followed their rule which 
was made not by the arbitry of the Generall, but by Parlia- 


ment. Theſe amongſt other ſcattered prongen concernin 


Sea-affaires , may ſerve to let us know that the Law-Martial!, 
and that of the Sea were branches of the politive Lawes of the 
kingdome, ſerled by the generall vote in the Wztagenmot,and 
not left tothe will ofa lawleſſe Generall or Commander ; fo 
tender and uniforme were thoſe times both in their Laws and 


liberties. 
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ancient then A/freds time by the ſpace of $0 yeeres.” An.794. 
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CHAP. XXIIL. 
of the government of the Saxan Kinedome in times of 
peace; and firſt of the diviſien of the Kingdeme into 
ſhires,and their Officers, 


F F the Saxon government was regular in time of 'warre, how 
much rather in'time of peace? All great works are'done by 
parcels and degrees, and it was the Saxons ancient way in 


Germany to divide their Territory into ſeverall circuits or 


circles, 'and to alligne to each their ſeverall Magiſtrates, all of 
them ruled *by one Law ; like one ſoule working {everall 
members to one common good. Thus they did here in'Eng- 
land , having found the Land already divided into ſeverall 
governments; they likewiſe what they conquered divided into 
ſeverall parts called Comitatus or Counties, from the word 
Comes that {ignities a companion ; and the Counties thence 
called are nothing but ſocieties or affociations in publique 
charge and ſervice. 'But the Saxon word is ſhire or ſhare, that 
is a portion or precinct of ground belonging to this or that 
perſon or great Town, and bearing the name of thar'perſon or 
Town 3 and ſometimes of the {cituation of the people, as 
North or South folke, Eaſt or South Sex or Saxons. This 
diviſion by the names ſeems to be of Saxon originall, and «+ 
though by the te!timony of Ingalfus and other writers, it $44.7; 
might ſeem tobe done by Alfred; yct it will appeare to be more © 
ancient, it the reader minde the grant of Peter-pence made by 

King Ofz, wherein is recorded the feverall Dioccfies and 

ſhires out of which that grant was made under” the'very fame 

nawes that they own at this day : and that grant was more 4 wy. 


Hons 


im, 
' Each of theſe Shires or Counties had their two chiefe Go» 


vernours for diſtributive juſtice; of theſe the Sheriffe was'more wag 
ancient and worthy Officer , being'the Lientenant,and'ayded Sheriffs \. 


by the power of the County in certaine cafes: 'for'his Com 


million 
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Ll. Edw. C-35s 


Coroners. 


Miror cap. . 


Miror p- 300, 


th. 


miſſion extended not to leavy warre, but to maintain Juſtice 
in that County,and within the ſame; and in this work he waz 
artly miniſteriall and partly judiciall : in the ene he was the 
King: ſervant to execute his Writs ; in the other he regulated ' 
theCourts of juſtice under his _— He was choſen in the 
County Court called the Folkmote, by the votes of the Free- 
holders, arid as the King himſelfe and the Heretock were in 
tituled to their honour by the peoples favonr. 
The Coroner though in originall later, was nevertheleſſ 
yery ancient: he was the more ſervant or Officer to the King, 
of the two. His worke was to enquire upon view of man- 
ſlaughter, and by indiftment of all felonies as done contra coro-| 
nar , which formerly were onely contra pacem, and triable 
onely by appeale. As alſo he was to inquire of all eſcheate 
and forteitures', and them to ſeize. He was al{o'to receive 
peales of Felonies , and to kerp the rolls of the Crown pleas 
within the County. Its evident he was an Officer in Alfred 
time'; for that King put a Judge to death for ſentencing; 
one to ſaffer death upon the Coroners record, without allow-| 
Ing the delinquent liberty of traverſe. This Officer alſo was 

made by eleftion of the Frecholders in their County Court as 
the Sheriffe was,and from among the men of chiefeſt ranke in 
the County, and ſworn in their prefence,but the Kings Writ| © 
lead the worke. 


CHAP.XXIV. 
of the County Court, and the Sheriffs Torne. 


FT He government of the County in times of peace con- 
_-F. . ſiſted mach in the adminittration of jultice, which was|' 
* ., done in the publique meetings of the Freeholders:& their 
meetings were either in one place, or in feverall parts of the 
County :, in each of which the Sheriff had che mannaging of 
the as done there. The meeting of the Freemen in one place|' 


was called the F olkmnote by the Saxons ( ſaving the judgement|® 
;, of, the honourzble reporter ) Coke inſtit.2.p.69, andof larter 
109125 | tunes 
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times the County court: the work wherein was partly for con- 
ſulration & dire@lon concerning the ordering of the County, 
for the ſafery and peace thereof, fuch as were redrefle of grie- 
vances , cleQtion of Officers, prevention of dangers, &c. and 
partly it was Judiciall, in hearing and determining the com Miror: p.147. 
mon pleas of theCounty;the Church affatres ; and ſome trefs - 

paſſes done therein , but not matters criminal, for the Biftiop 

was Judge therein , together with the Sheritte, and by the 

Canon he was not to intermeddle in matters of blood: yet 

neither was the Biſhops nor Sheriffs worke in that Court, 0- 

ther then dire&ory or declaratory 3 for the —_— were 


of Me os P4230; L).Canee 
yet in ſpeciall caſes upon petition a Commiſſion affaed forth Miror, cape, 
from the King to certaine Judges of Ojer to joyn with the Sec-15. 
others in the hearing and determining of ſuch particular ea- 

ſes. But in-cale of injuſtice Or efrQur the party grieved had Miror caP.5+ 
liberty of appeale to the Kings Juſtice. Nor did theCommon *<** 

pleas originally commence in theCounty coure , unlefe the lc 


-parcies dwelt in ſeyerall Liberties or Hundreds in the'ſame LI, Edgar, 


ſits in tharConrt , which oughtnottobe, ypon'eottiplai 

the Kings Writ reducedit to its proper place;, and in rhis at 

the Kings own Court had no preeminience. Tn theſe ancient cone, pew 
times this County court was tobe hoMen but twice a yeere p.lg7 itz. 
by the conſtitution of King Edger; but upon argent emergenn 
cies oftner, andthateither by the Kings eſpecial Writ , '0r if 
the emergentioccalions were ſuddenand important by extras 
ordinary 'ſummons-of ringing 'the'Moor-bels.” "Unto this 
Courtall _ wr wrwng - the County OWE > the 
Law ; to adminilter juſtice, to-provideremedy for publique 11. A 
inconvenience 3.and to doe their fealty tothe King before te :.. 
Biſhop and Sheriffe upon oath ; and in'the worke $f admini- 

firing juſticezcaules concerningtheCharth nat have thepre- 11, Eaw.cap.s: 
cedency; 16 as yer the Canon Jawhad not gorrenFooting in "ah 
Enmlands: RY" OO00F 262 SOOUES... + APR THINS I02 - L4 RO 

; The other Court wherein 'the Shertfe rad the direQory Sheriff ut 
was in themecring of the! freemen'f Teverl parcs'of the "With $f 
Countyzand this td, ad 'now 1s calcd the She © 
| 2 riff 


County : and in caſe any miſtake were in the gon oanla 


LLEdw.cap 35 
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Sheriffs Tone 3 which ſimply comidered, is but a Hundred 
Miror cap I« | | 


Sec,16, 


Ll.Edgar cap. s$ 
Ll-Edw-cap.35 


Ll.Cgnur. Pe 3, 
cap. 7» 


_ thereo 


Court, orthe Sheriffs Torne to keep the Hundred Gourt..' It 
was-ordered to be kept. twice eyery yeere, viz. at the-l.ady day 
and Michaelmas, or ſoon after : unto this Court all the Free- 
holders of the Hundred repaired , and'there they,the Biſhop 
and Sheriffe executed the ſame power-.and worke for kind 
that they did-in the County Court. In this Court all the ſuits 
in the Hundred court depending had their determination, and 
others had their commencement and proceedings as well the 
pleas.of the Crown as others. Some have-conceived it to be a 
County court,zor {uperioue thereto;but*there being no ground 
be) 


County by.parcels or in circuit. 


i 


| PTE 


—— 


+ CHAP. XXV: 


a .U3; 


Of the Diviſion of the County into Hundreds , and the 


Officers and: Court thereto belonging. 


Oo DISORD 57 yh 5 | 
O Ounties were too-great- to meet upon every-occalien; and 
AzdEvery-occalion tao mean to-put the whole County ta that 


| charge and trouble: andthis induced ſubdiviſions; the firſt 


S* A ' | 
Tacitus 


whereof. is that. of the Hundred-now ,.and alſo anciently ſo 
called, but as ancient (if not-more) is'the name Pagws ; for the 


Hiftorian tels us that the Germans-in'the executing of their 
+ Lawes, ahundredof the free men joyned with the chiefe Lord 


per pagor vicoſque, and in railing of forces one hundred were 
ſelefted ex ſengubs pagis , which firſt were called Centenarii or 


_ Handreders from their number, but uſed for a title of honour 


Cluer, lib- I: 
capeIge i 


'T 


like the Triarii: And asa ſecond hereunto, | ſhall/ adde that 
teltimony of the Councell at Berkbawfted, which ſpeaking of 
the reduQion- of. ſuics, from the Kings Court ad-pag?: vel-loci 
prepoſitum, in other places its rendred to the-governours of the 
Hundred or Burrough. And at this day in Germ/ray 'their 
Countrey. is divided into circuits called center or centor and 
centengriecht and, the Rzndredere- they call (entgraven or Han: 


dred chiefes, whethertor. government in-timme: of peace, or for 
: ie com: 


Iconceive it tobe no-other then a -viitation of the. 
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command in time of warre; the later whereof, the word Wa- 

pextake., doth not a little favour. Amongſt theſe one was per 

eminentiam called the Centgrav? or Lord of the Hundred, and 

thereunto elefed by the free men of that Hundred, and unto 

whom they granted a ſtipend in the nature ot arent, called q 1 mesb.Reg, 
Hundredſettena, together with the government of the ſame. peſt. p $4. 
The divihion of the County in this mznner was done by the 

free men of the County, who are the ſole Judges thereot , if 

P olydores teftimony may be admitted: and it may ſeem moſt 

likely that they raled their divihor atthe firſt according to 

the mulcitude of the inhabitants : which did occaſion 'the great 

inequality of the Hundreds at this day. The government of 

the Hundred reſted at the firſt upon the Lord'and the Hundre- 

dars; butafterwardsby Alfred they were found inconvenient, 7 1, Alurcd 
becaufe of the multiernde , and reduced to the Lord'or his Bai- cap. 4. 

liffe, and twelve of the Hundred ; and theſe tivelve were to be 

{worn neither to condemne the innocent, nor acyiit the no- 

cent. This was the Hundred court, which by the Law was tg 

be holden once every moneth 3 and it was a mixt Court of com- 

mon pleas; and Crown pleas : forthe Saxon Laws order that xj p14. 25, 
in it there ſhould be done juſtice to thieves ; and the triall in Li. Arheldc.r, 
divers cales in that Court is by ordeale. Their common plees Ll. Ailft.z0 
were cales of a middle nature , as well concerning Feeleliafti- 

call perſons and things as ſecular, for the greater matters were E-E0w-cap-33 
by Commillion or the Kings Writ removed as I formerly ob: | 

ſerved : all Freehblders were bound to preſent - themſelves L) &theldr. 
hereat. And noſooner did the defendant appeare, bat he an» #P-7: 


Jn - iS 7 IE | Lin: 4 
{wered the matter/charged againſt him\ -and'judgement/pafled orgs oats 


before the Court adjourned,” except in caſes where immediate $axon. 
proofe was notto be had; albeit it was holden unreaſonable iv 

thoſe daies to hold fo haſty proctfle : and therefore the Archb. 
of Torke preferres the Feelelcafticalt or Canonicall way before Concil. Brit. 
this. Laſtly;\ in theirmecting ,' as-well at the Hundred as p.273. 
_ Court, they retained their ancient way of comming Tacitus. 
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CHAP. XXVI, 
Of the Diviſion of the Hunareds into Decennaries, 


His was the laſt. ſubdiviſion of the County, and that 
relted upon the perſons ; and it was either not at all or 
not ſo obſervable as to be worthy of the Roman ſtory; 
and therefore may rather be thought an extraQt from doſes 
law introduced by Alfred or his direction... 1 ſay this reſted on 


the perſons and not upon the place; for though the Cente- 


ners were comprehended with certaine bounds; yet the Decen- 
ners were not limited but onely within the limits of the Hun- 
dred. And of theſe alſo it appeareth tome there were divers 
ſorts ; for ſuch matters of-eontroverkie that did ariſe amonglt 
the Decenners, if of greater moment,were referred to the chie- 
fer Juſtices, which were appointed ſper decem decanes, which 
I conceive were ten.chiete pledges; and theſe might beare the 
names of the Centeners, although they be not the Centgraven; 
and the rather 1 incline-thereto e in all probability there 
muſt needs be above one hundred Freeholders.in Hundreds,and 
all free men were Decenners, that is ranked into ſeverall:tens; 
each one being pledge for others good abearing , and in caſe 
of default to anſwer it beforethejudge; and in caleof default 
of. appearance. his nine pledges ;ſhonld have one and. thi 


' daissto bring the delinquent forth: to juſtice.. -If this failed, 


then the chiete of choſe Decenners by the votes of that and the 
nelghbour Decennaries , was to purge himſelte.and his fellow 
pledges both of the guilt of the tat, and of being parties to 
the flight of the delinquent: |/And-1f chey,conld notthis do,then 
were they by their. own pathes to acquitithenyſclyes, and tobind 
themſelves co bring the deljnguent-to-julticeas ſoon as:they 
could,& in the mean time to pay the dammage out of theeſtate 


_ of chedelinquent: andit that were not ſufficient, then out of 
_ their own eſtate; but if the Cnqnencs eſtate was ſuffcient,the 


ſurpluſſage thereof remained wit 


the pledges. And laſtly, the 
Maſter 
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Maſter of the family was a pledge for his whole family. This 
was the Law of Decenners, and:may ſeem to be ſomewhar a 
rigorous law, not onely in cafe of delinquency , but alſo for 
their abode, for none of them might depart trom their dwel- 
ling without confent of his fellow pledges, nor out of the 
County without allowance of the Sherifte , or other Gover- 


nour of the ſame. And if any controverie aroſe between the " 


pledges, the chiefe pledge by them choſen,called alſo the Deane 
or Headburrough may determine the fame ;but this helg onely 
in matters of lighter conſequence. 


_— _ dl — 
_— 


CHAP. XXVII. 
Of Francheſes : and firſt of the Church Franches. 


Wins of the Common-weale : but private regards have 
made by-paths, which we mult trace, orelle the footſteps in 
many particulars will remaine unknown. Theſe are called 
exemptions, but more ordinarily Francheſes , from which 
ſcarce any part of ins or remained free; and are to be 


confidered eithet in rega 


Ll.Edw.cap.1 5 
Ll.Canut,c, 28 - 


Ll. A lured- ; 


cap,3 2, 
{.Canutp,z, 


Li.Edw.c 26; 


E have hitherto trode in the rode way of the govern=- - 


of the place or perſon. In thelater - 


I intend'that of the Chuarchmen, whoſe perſons and eſtates in - 
many particulers were exenpted from the civill power of this - 


Kingdom. Their perſons devoted to a peculiar worke , they 
would have to be under a peculiar Law, called the-Canon law; 


which at the tirſt extended onely to their own- perſons, and © 


that onely pro reformatione marum: for ſo an Archbiſhop tels 
us, that it did teach quamndo Canonici id eft regulares ( Terici 
vivere debent ; but whenit grew to its tull charge it gave a lou- 


der report, Quicunque aliquid tenuerit vel in funds Eccleſie man-' 


fronent habuerit extra curiam Eccleſiafticam non plicitabit quan 
vis foris fecerit. And thus as Church ground increaſedby the 


blind charity of thoſe times, ſo long Churchmen nutltiplied, 


and the Canon inlarged from the” perſons of regulers to all 
Clergymen, and from them to-their Tenants and neighbours; 


Concil. Brig. * 
pegs, 


Ll.Edw. Conf: 


from thence to certain. Spirituall or Eccleitaſtical] erimes or | 
ſcandals, -- 


—— 
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-- ſcandals, wherever they were found, and wherever it touched, 


Ll Edw-cip7. it rooke and bound by Excommunication , and upon ſzgnift- 


Ll. Athelf 
cap-3 


cavit being firſt delivered 'to Satan they delivered him over to 


the ſentence of the Law, tobe 6k oy If the offender be 


oat of reach by the ſpace of thirtFand one dates he' is outs 


lawed ; ſo as there's no way left to eſcape the Charch fury. 


—_—_— 


———.. 


of CHAP. XXVIII. 

' Of the ſecond Franches called the Marches. 

Ranchiſes of the place were ſuch as were limited within 
Þ precinds of place,8 annexed thereto; and of this ſort frit 
were thoſe of the borders, of which thoſe are the moſt ancient 
that bordered the Britons , now called the marches of Wales, 
in which was a peculiar government, fo far as concerned ad- 
miniſtration of juſtice z for otherwiſe the ſubjefts each of thenz 
ſubmitred themſelves to the ſervice of their own Prince. This 
was therefore a third, different, and mixt government, agreed 
apon joyntly between the Britons and Saxons , who after a 
long and burdenſome warre, wherein both peoples were well 
wearied by degrees became friends,entered trafique and into 
the ſtrifteſt ſocieties by marriage. Thus tinding the ſivectnefle 
of peace, they provide againlit future occaſions of ſtrife that 
might ariſe in commerce by the juſtling of two Laws together, 


& agree in one law, & upon a certain number of Judges ele&ed 
by.common conſent, who were to ſee to the execution of theſe 


: Laws as joynt afſeflors. From theſe as I conceive aroſe thoſe 


which are now called the Loxds marchers, and were at the firſt 
ewelve.in number, viz. {1x Saxons and (ix Britons. It ſeemeth 
this form of government was firſt inſtituted by Atheldred,and 

; way of preſcription or cultome continueth till this day : 
and as it was the birth of truce, ſo for the future became both 


mother and nurſe of peace between thoſe two 


propintpheths 
twilight between the day and night,untill both were brought 


__ one-head, and by divine providence ſerled ina laſting 
ay. 
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'CHAP. XXIX. 
. Of : County Palatines. 


Of the ſame ſort of Francheſes were theſe which are called 


County Palatines, which were. certaine parcels of the 


- Kingdome athgned to ſome particular perſon , and their ſuc- 


ceſfors, with royall power therein to execute all Laws eſtabli- 
ſhed , [in nature of a Province holden of the Imperiall Crown: 
and therefore the Kings Writ paſſed not within this precin& 
no more then in the Marches. Theſe were occaſioned from the 
courage of the inhabitants that ſtoutly defended their liber- 
ties againſt the uſurping power of thoſe greater Kings that 


endeavoured to have the Dominion over the whoſe Heptarchy, ' - 


and not being ealily overcome were admitted into compoſt» 
tion of tributaries 3 and therefore are found very ancient : for 
Alfed put one of his Judges to death for paſling ſentence upon 
a malefaor , for an offence done ina place where the Kings 
Writ patled not:and the ſame authour reciting Another exam- 
leo 

4 death without prelident, rendreth the Kings reafon for that 
the King and his commiſſioners ought to determine ſach caſes ; 
excepting thoſe Lords in whoſe precin& the Kings Writ paſ- 
ſeth not. f: regis | 


La. 


CHAP. XXX, 
Of Francheſes of the Perſon. 


| Thongs of the perſon are ſuch liberties annexed unto 
the perſon as are not abſolute Lord(hips, but onely ten- 
ding thereto , and limited within a Precin&,but not annexed 
thereto: and theſe are matters of profit rather then power ; as 
thoſe of Bary St. Edmonds, Doncaſter, Dorcheſter, Circeſter ; all 


Mirort capsy, 


his juſtice againſt another of his Judges for putting one 5. 


Co Te 


which were in the Saxon times : and theſe or ſome of them Mirer eap.5- 


M had 
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Infangtheoff. 


Ll.Edw.cap.26 


Outfang- 
theoff. 

BraRon [ib.3. 
traQ.2.Cap.35» 
Briton-cap-I 5. 


Ll.Edw.cap-21 


Miror cap.$. 
SCCo 1, 


had juridicall power in caſes of felonies and robberies arifing 
within that precin&, ſo as the delinquent was both inhabitant 
and taken within the ſame; this was called Infangtheoff;and if 
upon freſh purſuit made by the right owner or pofleſſor,the 
delinquent was taken with the prey in his poſſeſſion, cor as the 
old Diale& is Handhahben Backbearend; Then was he carried im- 
mediately before the Coroner of that liberty , and the Sakeber 
or party wronged made his proofe by witneſſes; and there- 
upon judgement forthwith paſſed without anſwer, and execy- 
tion immediately enſued. Some Liberties had. Oxtfangtheoff, 
that is, the triall and forfeiture of ſach delinquents, being no 
inhabitants, and yet taken within the liberty ,: or inhabicants 
and not taken within the liberties ; but this triall was alwaies 
by Jury. The antiquity of thele Liberties are not obſcurely 
manifeſted in their names, and: more clearly by the Saxon 
Laws and Aft; for its obſerved:of Alfred char he ſeiſed aFran- 
ches of Infangtbeoff', becauſe the Lord of that Franches would 
not ſend a felon(taken within his —_ for a felony commit- 
ted without the ſame) to the gaole of theCounty,as he ought 


. to have done. Other Liberties there were grantedalſo by char- 


ter3 a taſte 'whereof' ray be'ſceen in one grant made by King 


| Edgar to the Monaſtery of Glaſtenbury , wherein was granted 


Sack , Hamſockne, Friderbrece, Forftel , Teme , Flemone , Ferdre, 
Hundred Setene, Sock , Tholl, Ads, Horda, Bufan Orderan , Bene 
Orderan , the particular natures of each may be obſeryed in the 
Gloſſaries; All of them being allowed to the Crown by the 
Law, and by the advice of the Councell of Lords granted over 
to theſe Grantees in nature of Deputies to the King, to pofleſſe 
both the power and profit thereto belonging. 


CHAP, 


Ga O..TT7 


q& 1 ms; J3 6 


e9 '+ > þ Q UB wi. 


—— — th —_—O_ m 


SAXONS,. : 


be _— — _— 


P"—_—_ " — — & 
_ —_—_— Gy _— 


CHAP. XXRI. . 
Of: Manors.. \ 

Evertheleſſe moſt of theſe liberties, if not all of them 
were many times granted by Kings' as appendent to Ma- 
notrs ; which were-Francheles of ſmaller circuit being at the 
firſt portions of ground granted-'to ſome particylar perſons, 
and by them ſabdivided'and granted over to particular pers 
ſons to hold of the Grantors by rents , ſervices, and ſtit to 
one Court, all bcing no other then the ſpoiles of warre,and 
rewards of valour, or other ſeryice. Thele in their colle&ive 
natire are called'a Manor, andby continnance of time become 
a kind of body politique. Tn antiquity its called Maiiſunt 
from the manſton houſe, although it is not of the Effence of 
a Manor , nor qught the words of Bra&orn tobe conſtrucd ac- 
cording to the literall ſence; for the houfe may be deſtroyed, 
and yet the Manor continue; ' and'the ground was 'granted,in 
teiure before any houſe built thereypon. The quantity of the 
ground thus given to hold by ſerviee was according to the 
pleaſure of the Lord more or lefle, and therefore might extend 
into divers Pariſhes, as on the other part one Town might 
comprehend divers Manors. ' The Eſtate that was.granted de- 
pended' partly on the condition 'of the Grantee: for ſome 
were ſervi or bondmen , -and their Eftate was altogether at the 
will of the Lord , 'as 'was alſo the benefit ; but the ſervants 
merit , and the Lords benignity concurring with ſome con- 
ſcience of Religion ,” as the light grew more cleare,abated the 
rigour of the tetmre into that which we now calf Copyhold. 
Other Eſtates were made to the Free men ,, which in the firſt 
times were onely for yeers; albeit therein they were not nig- 
gardly, for they fticked not at, Leaſes for a hundred yeeres, yet 
with a render of rent, which.in thofe dates was of Corn or 
other ViRuall; and thence the Leaſes: fo made were called 
Feormes or Farmes, which word fignifieth Viftuals : But times 
enſuing turned the viQtuall into money, and terms of yeers 
M2 to 
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Li. Saxon 16, 
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cap.6 g. 


Knight- 


ſervice. 


Tacitus. 


bo 


Tacitns- 


Selden Spicil. 


to terms of life and inheritance, retaining the rents,and thoſe 
called Quit rents, or the rents of thoſe perſons that are acquit- 
ted or free. But in caſe of eſtates of inheritance for the moſt 
part after the death of the Tenants were reſerved Heriots or a 
reliefe : which were nat left to the will of the Lord, but was 
put in certainty, in the very letter of the Law : for according 
to each. mans degree, ſuch was his reliefe or heriot. 

- But over and above all, they reſerved ſpeciall ſervice to be 
done by the perſon of the, Tenant, or ſome other by his pro. 
curement, of which thoſe that were their ſervz or villains were 
at the will of the Lord : others had their particular ſervice ſet 
downin their grants. Theſe concerned either warre or peace; 
the former was afterwards called the ſervice of: the Knight or 
Souldier; the Jater the ſervice of the Husbandman or Plough. 
That of the Souldier was the more honourable, and ſuitable 
to the old German trade; P zgrum & iners videtur ſudore acqui- 
rere quod poſſis ſanguine parare : and the worke was to defend 
the Kingdom, the Lords perſon and honour; and to this end 


he was ever to have his weapons in. readinefſe , which gave 


name to the ſervice,andaltered as times and cuſtomes changed. 
This ſervice by cuſtome fram a worke, degenerated into the 
bare Title, and.became a dignity; and the men named, or ra- 
ther entituled Afilites : = many of the Saxon charters were 
atteſted by men bearing that Title ; yet the ſervice it ſelfe was 
farre more ancient , and called ſervicizm orice, of which ſort 
alſo were the Cuſteder: pagani that wore,a Helmet, a coat of 
Maile, and a guilt Sword : not unlike the old. German. way of 
calling forth of their Tirones to the war. . Of this ranke ſome 
were more eminent then others; for ſome bare the ſingle title 
of Knight , and it ſeemed ſerved on foot : Others ſerved on 
horſeback, and were called Radknights; or. Knights riders, as 
Brafon noteth 3 and theſe I take to be the Vavaſoxrs, noted in 
the Conquerours Laws : ror that their reliefe is a Helmet , a 
Cote of Maile, a Shield, a Speare, and a horſe. Now for the 
maintaining of this ſeryice , they had Lands and Tenements 
called Knights Fees , which bound the owner to that ſer- 
vice, into whoſe hands ſoever they came, to be done either b 


d 


the perſon of the owner or other fit perſon by him procure 


and 
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and therefore were diſcharged from the payment of all taxes Co Litlew 77” 
and wage , which was the Law of the Goths of old, and re- Bureus« 


mains in Sweden at this day. The number of theſe Fees much 
increaſed, ſo as in the Conquerours time they were above lixty 


thouſand, which was a mighty body for a ſmall Iſland, and | 


brought much honour tothe Nation. | 


But the profit aroſe from beneath, I mean from the ſoccage Soccage 
tenure or ſervice of the Plough, which in the firit times was tenure. 


performed by thoſe that wereunfit for the ſervice of the wars, 


either being green and young, or decrepet andaged; and ſome.. Tacitus, 


times by the women. But. after that: the Saxon conqueſt was 
at a ſtop ,/ and that no more was to be gotten by blood, men 
endeavoured to fatishe their deſires by ſweat, and turned their 
Swaerds into Ploughſhares; and thus the Husbandry increaſed 
exceedingly-, and hath proved the beſt pillar of the Common- 
weale: the nature of this tenure is fully ſet autby the Repor- 
ter, nor can | adde thereto more then the Law of the nk 
feflor concerning theſe men, viz. that no man might trouble 
them but for theirrent;, nor any Lord thruſtthem outof their 
Farme ſo long as they do their ſervice ; and thus itappeareth 
that the. ſervice became. in natuve of a condirion-ſublequent 
begetting an increaſer ,of the Eſtare, which by continuance 
wrought an inheritance; and ſo the Title of-Entry was turned 
wholly into diſtreſſes tor ſervice not performed ; yet the Lord 
was no looſer thereby ſo long as Heriots, Rents, and Services 
accrewed unto him, | | Fn 
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| CHAP. XXXII. 
© * Of Conrts incident and united unto Manors. 


Y grants made by Lords unto Tenants already noted, the 
Bro% had power by common right to call their Tenants 
before them and enquire. concerning their payment of rents, 
and performance of ſervices, which became Courts of conitant 
appointment: of which ſort there were two, one for the tree 
men, the other for the bond. men ;; and this- brought forth = 

other 
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View of 


Frank pledge, 


other ſervice, which we call faiteof Court. TheCourt of Free 
men was holden from three weeks to three weeks, wherein 
the free men , as in the Hundred and County were Judges of 
the faft, and from them named, as at this day Court leete, 'or 
the Court of the Liti, or ſuch as are manumitted or free men; 
In this Court all ations or ſaits between the free! men of the 
ſame Manor, and within the ſame ariſing , were determined ; 
nor could any Court /{ no not the Kings Y intermeddle with 
ſach ſuits before triail' had, but by the Lords allowance: And 
upon this-privitedge the Wrir of right patent was grounded. 
But the fall nature of: this Coart is not within my-intention, 
but 1 muſt referre the Reader to the Law-bookes, For it was 
the leaſt part of the worke and power which this Court ob- 
tained by continuance of- time ; in regard that manors excee- 
dingly multiplied,fo as no part of the Land was left free;*and 
many-one of them extended intodivers Decennaries, theLords 
obtained great power over them , and had of Kings grants of 
view 'of Frankpledge within their ſeyerall Lordfhips ; and 
farther power of inquiry and puniſhing of matters of pub- 


_— nuſance., and ſuch 'as were contra pacem O- corona; 
11 


ch by cuKome became arinexed unto the Court-leete: The 
——— of Gopyholds being done to diſheriſon of the Lord, 
and not proper for the Conrt of publique inquiry. The Judge 
of this Court-leet' was the Lord,or his Steward , for the dire- 
ory: part; and the Steward was properly Coroner within 


the Manor to take preſentments , and certifie them to the' Co» 


Miror cap. 5. 


fo 


Court Baron. 


2lheit it is called in the ordinarily ſtile (ria Baronum,yet not 


roner of the County. And thus this Court ſwallowed up 
much of the power of the Decenners Court in the very in- 
fancy, ſo as we finde no footiteps of any Writ of Right to 
the Decenners or chiete pledges, but contrarywiſe many views 
of Frank pledge 'granted to particular perſons in the time of 
Alfred : and many things done Op chiefe pledges in the 
Courts of theſe Manors, as is to be yet ſeen in many ancient 
Court Rols. 

The other Court which by common right belonged ro the 
Lords of Mannors was that of the Copyholders, called or 
rather included under the name of the Court Baron , which 
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fo propetly as 1 conceive, and it may beby way of miſtake for Co. Inſtir, 
Baronzs:tor if it were fo properly united fortnerly. tothe Court ©P» 57+ 
of Free men,as ab excelentiori italwaies paſſed under that name; 
when that Court is omitted and (lipt ont of the way , the 

Court of Gopyholders that remaineth, improperly retaineth 
the name of that which1s 'gone.. This Court at the firſt was in- 
tended onely for the Lords benefit, and for the Tenants right, 
asſubſervient thereuntd ; I ſay the Tenants right, not againſt 
their Lord for they had no rightagainſt him , but againſt any 
other they had prote&ion of Law both for themſelves and 
theiveſtates 3 and as aid before, by.caſtome , or rather light 
of Religfortheirperſons arid eftates were conſiderable, even 
by the Lords themſelves; which alſocauſed a Law to be made 
it fic de ſuns hominibus ag ant quatenus erga Deum reatum non in- 
eurrant & Regem am offendant : which law could never be in. L\.Edw. 
tended of the free holders 5 for it had been a vain redundancy 
to have madean efpeciall Law: forthat , which was provided 
- for 7 the known-fundamentall Law of the gry wy | 

which a ſpeedy remedy layby the Kings Writ. And that theſe 
men, how mean ſoever, had even in thoſedaies a kindof pro- 
perty both in Lands and goods ; for che Laws,'thongh by their 
antique Janguage'darkned , yet plainly ſpeak de terra ſa & Sclden.Spicil, 
Catallis ejus; and if the ancient Germans wereſo generous to 154. cap*33s: 
their bondmmen,, ſurely mach rather after their comming into 
this I{fland in as much as their ſervice was more, and more ne- 
celſary in agrizwtture., | which:conldinever be performed: by the 
natives, who were not in their own perſons conquered al- 
thoagh their land was. 
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©4227 CHAP; XXX. 
of Townſhips and their Markets. - 


MI He next Francheſe is that of Towns ; this was taken-up- 
& asabirth of warre andinurſe of peace; for their anceſtors 
liked not to dwell in crowds, ne pati quidem inter ſe junCias Tacirus, 
ſedes : it being their trade 'or paſtime to 'warre upon beaſts, 


when 
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Markets. 
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when they found no enemies amongſt them, This ſolitudi- 


nary cuftome could not be ſoon: ſhaken off, and might well 


occalion multitudes of Towns in thoſe times (though ſmall 
ones doubtlefſe) that writers ſpeake of ; if true it be that after 
the waſting times of the Danes and Normans in the Conque- 
rours time were found in England forty five thouſand Parithes, 
and Iixty two thouſand Villages. Nor was peace leſſe beneticiall 
to them then they carefull of it; for by continuance of peace, 
Husbandry, Manifa&ures, and Commerce occalioned people 
to gatherto places commodious for habitation in good ſoile 
nigh navigable Rivers or Hayens,and according; to their ſcitu- 
ation and trade,ſo they {welled in-maltitude or decayed,ſome 
of whom growing more eminent then others , 'more care was 
had of their government and ſafety ; for the later by building 
of Wals and Caſtles, and for the former by ſetling a Magi- 
{tracy peculiar to that place or Townſhip'; not as ſo many 


| Decenners, but as one body conſiſting of many members ; 
_ and thus by cu{tome they grew to be Fraternities, or Corpo- 


rations under one Magiſtrate or head , whom they called Al- 
derman;- and held a Court of Juſtice(at the firſt holden twice 
a-yecre )* which was in nature of a Leet with a view of Frank 
pledge , .as may appeare in thecaſes of Dorceſter, ( irceter, and 
Doneafter , in Alfreds time; and herewith they had publique 
markets which ſerved them for their better convenience. 

This priviledge of Market was a liberty of publique ſale 
and trade in commodities that principally. concerne the belly, 
but by common courſe became a paſſe for commodities of 
every kind almoſt. Concerning this liberty 1\ſhall deſire leave 
to enterpole this parentheſis enſuing before I proceed in the 
intended diſcourſe. 

In the firſt times as every man by common right had pro- 
perty in his own goods, fo by the fame right he had power 
to alien them to any perſon, at any time;in any place, by gift, 
ſale, exchange, or other waies; and that by fach alienation, 


but eſpecially by ſale a right was veſted in the buyer againſt all 
men ( ſaving the Eignee right which was recompenced upon 
warranty and recovery in value Y and in thoſe daies common 
. fence taught men to buy or ſell, of or to the next neighbour 
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that would bargaine with them : and for want of ſuch occa- 


| fion to repay to the next aſſembly, meeting, or concourſe of 


ople , for the ſale of ſuch commodities as their neighbour- 
hoo would not take oft their hands. And thus the greater 
Towns that had walls or Caſiles became the greateſt Markets, 
and others lefle ; and this made the neighbourhood of thoſe 
Towns to repaire thither to buy,as others to ſell. But time 
diſcovering a double inconvenience herein, viz. that by theſe 
lefſe publique ſales in ſmaller Villages , where little or no care 
of right or juſtice, was had ( and by which means the word 
Pagan became a word of reproach) many mens goods by clan» 
deltine contraQts were loſt, and no care had of their recovery ; 
and ( which was yet more prejudiciall to the ponions ) that 
the greater Towns appointed for the ſtrength and defence of 
the Frntoms became ill provided with ſupply of viRuall, 
either for the preſent or future: and what was had for the moſt 
art was gotten at the ſecond hand, and higher rate then the 
Countrey Villages had. The wiſe men by publique edi& laid 
areſtraint of Markets in ſmaller Villages, and more private 
places 3 and thus the greater Towns having Markets for- 
merly became more publique Markets, not by any new right 


or aur; Sag the Crown ( for it neither had ſuch power, . 
d have, but upon uſarpation ) againſt the common ' 
right of ſuch Towns and places of publique defence. This 


nor coul 


reſtraint upon the reaſons aforeſaid , was made firſt in the 
S1xon times as may appeare by their Laws, but more clearly 
declared and confirmed afterwards by the Laws of the Nor- 
mans, which never gave any new right of Market overt unto 
thoſe places of publique detence , but onely did inhibit the 
fame in the ſmaller Villages and private places. In which re- 
ſpe& although the Kings of this Nation in future times tooke 
leave to aboliſh that reſtraint which did lie upon ſome of thoſe 
more private places for certaine reaſons of Statez and ſo theſe 
places became Markets overt which formerly were none; yet 
could they never take away that priviledge which nature it 
ſelfe caſt upon thoſe greater Towns Gi the very limbs of the 
Kingdome, without wrong done to common right and 
thepublique good : nor en La of that power, but that 
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they night Rill uſe their liberty at times and ps within 
their precin& , as might belt condace with the benefit of the 
inhabitants of thoſe places , even as any particular free man 
may govern his own eſtate ashim liketh beſt. And thus npon 
the whole matter its to be-concluded , that the ancient Bur. 
roughs of this Kingdome properly doe not hold their liberty 
of Market overt by preſcription or charter , but by common 
right, and not as a Corporation made by charter ; bur as they 
are a multitude 'of people anciently gathered. together-and 
united , upon whom the ſtrength and wealth of the Kingdom 
doth or did formerly mach more depend then on any of the 
ſmaller Villages & open Towns;even as every free man poſſeſ- 
ſeth anduſeth his proper inheritance andeſtate withour parti- 
cular priviledpe derived from the Crown : nor can the King 
take away the liberty of Market overt from fuch places, more 


' thenhe can take away'the liberty of buying and ſelling from 


any free man, to whom the Law alloweth a liberty of owner. 


- ſhip. ThisT fabmit to the cenſure of the learned in theLaws, 


in regard of the different opinions concerning the ſame. 
This liberty of Townſhip thus made,and the place and Peo- 
ple inhabitanrs thereof being of ſuch conſequence in the pub- 
lique adminiſtration, had for their better ſupport and ſafety 
liberty of Fortification,and power to charge one another with 
the maintenance of theſe Fortificationsby an inpoſition cal- 
led: Burghbote, and held their Tenements under a rent to 
their Lord or King called Bargage , as they were a body ag- 
gregate.. | dB rh.” 
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CHAP. XXXIV. ' 
of the Forreſts. 


Eſides other prerogatives of the Saxon Kings , they had 
Bair o a Franchiſe for wild beaſts for rhe Chate, which we 
commonly call Forreſt, being a precin& of ground' neither 
parcell of the Courity nor the Diocetle,nor of mt 5 
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but rather appendant thereunto. This favoured of the old © 


German ſport, but by enſtome turned from- {port to earneſt. 
For although in the firſt Ups the Saxons were ſo few, and the 
Country ſo ſpacious , that they might allow the beaſts their 
farme as well as thenuſelves their ownz People nevertheleſſe ſo 
multiplyed, as of necelſity they muſt intercommon either with 
Beaſts or Fiſhes : the. former whereof , however more cleanly, 
yet the latter had the ſureſt footing, and was choſen as the 
leaſt -of two evils, rather then for any likelyhood of good 
neighbourhood : tor as nature taught beaſts to prey for them- 
ſelves, ſo men to defend: their owne ; and this bred {ach a 
fewd between bealts and. men, as that Kings doubting to looſe 
their game, tooke in with the weaker ; that the world mighc 
ſee the happineſle of England, where beaſts enjoy their Liber- 
ties as well as men. But this was, as it were, by compromile; 
for-it hag .bzen very hard to have pleaſed the free men , who 
had liberty of game within their own ground by common 
right,-and to preſerve the Kings liberty of Forreſt coincident 
therewich , had nor the King imployed on the one fide the 
power of a Dane that looked ſomewhat like a Conquerour, 


and on the other {ide that which looked as like to the bounty 


of a King , in allowing liberty of ownerſhip to men inhabj.. 
ting within the bounds of the Foreſt, which at the firſt was ſet 
apart onely for the Kings pleaſure : and all his wits to make 
a Law ſomewhat ſhort of a full freedome, and yet outreaching 
that of bondage, which we {mce have commended to poſterity 
under the Forreſt charter ; and yetfor all that it proved a hard 
matter for Kings to hunt by Law ; and the Law it flfe a 
oke ſomewhat too heavy for a Common-wea'th to beare in 
old age, if {elte denying Majeſty ſhall pleaſe to take jt away. 
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CHAP. XXXV. 
Concerning Judges in Conrts of juſtice. 


Hus farre of the ſeverall Tribes and members of this 

Commonweale, which like ſo many Conduit heads de- 

rived the influence. of government trough the whole 
body of this Iſland ; and in every of which Judiciary power 
ated it ſelfe in all cauſes ariſing within the verge of that pre- 
cin ; ſome of which had more extraordinary triall before the 
King and his Councell of Lords according as the parties con= 
cerned were of | rang degree, or the cauſe of more publique 
concernment. Examples hereof are the caſes between the Bi- 
ſhop of Wincheſter and Leoftin in AXitheldreds time; and between 
the two Biſhops of Wincheſter and Durham,in Edwards time:but 
cuſtome made this Court itoop to ſmaller game in latter times, 
and to reach at the praQiſe of the County court , by ſending 
the Kings Writs to remove certaine cauſes from the cogniſance 
of thoſe rurall judicatories to their ſublime determination. 
And thus became the Councell of Lords as an-Oracle to the 
whole Nation, and the King amongf the reſt , as the Prieſt 
that many times rendred the anſiyer or ſentence of that Oracle 
in his own ſence, and had it confirmed to him by an oath { 


 Judicium refium in Regno fafturum && juſticiam per concitium 


procerum regni ſui tenturum ; {© as, though he was the firſt in 
view , yet the Councell of Lords was the firſt in nature, and 
the Cynofure to direQ his tongue and ations. 

From. this fountaine iſſued alſo ſtreams of judicature into 
all parts by Judges 3rinerant under the Kings Commiſſion to 
reforme errours, puniſh defaults in the ordinary rarall judica- 
tories, and to difſolve hard and knotty caſes; and thele were 
occalioned at the inſtance of the party: and Alfred (whoſe 

birth this was) ſent them forth in way of Aſſociation with the 
Sheriff, Lord of the fee, or other ordinary Magilſtrate. 
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of the proceedings in Judicature by IndifFment,Appeale, 
Preſentment, and Aion. 6" 


Or the proceedings in courſe the Saxons were wont to 
begin with matters belonging to the Church , and after- 
ward to ſecular cauſes ; In which if the matters were criminall 
the moſt ancient way of proceeding was by appeale ofthe party 
complaining but: afterwards in caſes that concerned dam- 
mage, injury , or violence doneto the body of a man or his 
eſtate , the King was found to be therein prejudiced, ' beſides 
the prejudice  inimediately done to the ſabje& ; for a man dil- 
abled_in body oreſtate is diſabled to ſerve the King and pub- 
lique;z and upon this ground. a way was found out to puniſh 
the offender by indiAment , befides the fatisfaftion done to 
the party wronged. The proceedings againſt ſuch delinquents 
were by attachment of the party, who thereupon gave pledges 
for his appearance. If the party could not be found, a fuugam 
fecit was returned, and that was a convition in Law ,- and 
purſuit was made after the party by huy and cry. If he was 
thereby taken, the ancient way was that of Halifax law ; buc 
m later times he was impriſoned, or admitted to baile if the 
offences were baileable ;. and if the party bailed-made default, 
or did not abide the criall, his baile ſuffered as-principall :. If 
no baile conld be procured, the delinquent was impriſoned 
till he was legally acquicted; burthis impriſonment was onely 
in nature of a reſtraint». Ifghie delinquent-was found upon the 
huy andcry, and would not yegld bimſelfe, he was in repute 


-a common enemy,and (as a wolfe );any man might kill him; 


as the Law was alſo the ſame in caſe of Urtlary. Ar the time of 
tryall (if at-the Kings fait) the delinquent was indifted in 
this manner by any party preſent : I, D.C. do ſy for the King, 
that I. S. u defamed by g00d men; that be upom — day of —ee. 


Ol 


Indiftmens. 


Lambert. 
Ll, Inz.15. 


E].Inz: Lam: 
3 - 
Ll. Alured 
Cap.6, - 
Miror: c.>. 
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Ll.Edw. cap«3 
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- or (if it were tor bloodlhed) with a Sward did ſtrike and wound 
bim 1a the tefr arme; amttbat+h15-was-elome foloniou/ly, or (if the 
cale required) trayteroufly 3 and if T. S . deny the ſame, I will 
for the King prove the maner againſt bins, as the King ought to doe; 

Appeale. that.is tolay,by witneſles,and twelve men. But if the complaint 
Mirge cape2: was at the {uit of the party,then the  procourgy bio pon 
Sec.15v. . appealeth D, F ; | 


Appeale, in manner following : T1. here pre- 
ſent, for that E father, brother, ſonne, or Unkle (according as the 
cale/was) t1:C.” being in tbe peace of God, and of our Soveraign 
Lord the King #1 the dwellmg bouſe of E. at ec. the ſaid D.H, 
xpon'the +—dlay of —— ar#be ——-yeere of — -winh a. Sword neade. a 
wbunid of trwoancbts lyng,antd:ſt arnebes deep in the left pappe of the 
body of the fad B. whereof be dizd ; and:this. was:done feluniauſly, 
and of miliceforethought. And if the ſaid D.H. ſhall deny the ſame, 
the ſaid T.C.''is reatly io prove the ſame.againſt him by bis body, or 
as a Adonk woman, or. ( lenk, behooveth to proveube ſame, thavis, 
by Champion ;for neither Monkejwoman, norClerke was 


 Lawt6'juftifie by barrailerin rheir-own- perſon; The ſever 


cauſes 'of appeale and indifment” may be found in theJ:aw 
bookts;'towhom Tireferre the Reader, it not being within the 
compaſſe of 'this diſcourſe: totall upon the particulars: thall 
onely obſerve the difference- between Indifments former and 
Jater , and berween'them and appeales, viz. thatappeaſles are 

fitive accuſations/in'the name of 'the proſecutor of the fa 


 doneby the party appealed 3 whereas indiftments were onely 


a- publication or/uthrmation' of the fame of a fa& done 


' the party indiged, and wherein not guilty-pleaded , ſerved 


onely 


as-in nature of 'a Quere, to uſket in the votes of the free 


men. $3 8 - 2 


Concerning the fa& ſecondly the difference between for- 
mer-Indi&ments-from theſe in theſedates, conſiſts in this,that 
the ancient Inditments wereffn the name of one man - thoſk 


__ of the later fort are in'the name of the Jury , - and the former 


' Miror Cap. 2+ 
Secel3, ; 


were onely of a fame;the later of the fat. 
A third way of bringing controverſies unto judgement con- 
cerned onely {ach miatters- as were of Jeſſe conſequence ; and 


Preſentment. theſe were introduced- by way of preſentment, in the name or 
behalfe of the'King , -in nature of poſitive accuſe of one for a 
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crime no Laid down generally , 'and chen aſſerted by a parti- © 


calar' fat; in this manner : I ſay ,, for our Soveraigne Lard the. 
King, that H.' bere is perjured, and bath broken faith againſt the 
King,” beezuſe whereas 'H. is, or was Chancellor of the King, and 
was ſworn that be would not ſel right,or any remediall Writ to any 
one * yet upon the == day ofi——tco be ſold to B. aWrit of Attaint, 
and would 19 grant the ſame under halfe a Marke : 1o as the dif+ 
ference between ati Indi&tment and Prelentment-in thoſe daies 
was onely in thedegree of crime for which the party delin- 
-_ was accaſed ,. and in the manner of concluton of the 
reſentment, which was without averment:. 7p 
The laſt way of trialsconcerns {ach offences that exceed nat 
thernature'6f' treſpatſe done to a mans perlun or his .goods:: 
and this was by way of Aon , and; it was to ontaine recom; 
pence for dammage” ſuſtained. Naw hecaule the former were 
called perſonall : treſpafſes the Procelewas by-auachogens Q 
the perſon , who thereupon put in baile, or elle his perſon was 
ſecured by impriſonment till triall, and fatisfation made; but 
in the later that concerned the realty /,-three Summons went 
forth in the Hundred court ; and if default were made, com- 
plaint thereof enſued 'iri the County/edttrt ; and thence ilfued 
forth a'diltringas ; and if the defendant itil! prring in decli- 
ning his appearance, the diltreſſe was forfeited, anda ſummons 


ifſued upon the Land;iF then the defendant would not appeare, 
or. upon appearance would not give pledges to abide judges 


mene , his whole Jand'wis ſeized! forrthebindfic of this Ki 

the Lord of the. Hndret; and''tomplainant ,: becauſe he ha 
offended againſt all three. But/if the party appearedin former 
tines, he anfRveredPORAWIKT, wid fulgement paſſed without 
delay , as hath been' faid; tinleffe im nrgent caſes, where, the 
niateer was raw, and thin ftiwas adjourncd;'and pledges igiven 
by the defehdant to the'filF valtie 37 afoerthe cuftome. of the Av 
thinians; and if the defendant made defaulr at the day, . his 
pledges were forfeited.” But itraftey rimes for better and-more 
adyiſed proceeding the defendant 'wasadmittedto his EiToines; 


Miror cap«2, 
Sec, 2 4+ 


Attion, 


Ll. Atheldr, 
C1P-20, 
Ll.Canut, c.16 
Lindenbr, tit» 
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| Torture. 


In the anſwer of the defendant he either traverſed the matter 
in fat, orcenfeſſed and juſtified, or confeſſed and ſubmitted. 
The firſt put the matter to the judgement of the free men ; the 
ſecond to the judgement of the Judge ; the third to the diſcre- 
tion of the complainant , whereby the defendant generally 
found mercy, and in caſt of treſpaſſe rendred lefſe dammage. 
I inde no footſteps in thoſe times of Dilatory pleas: ordemur- 
rer, or other delays, unleſfle in caſe of infancy ; for the Saxons 
knew no other age of ability to doe or ſuffer,but the age above 
one and twenty yeeres 3 and in Alfreds time a Judge ſuffered 
death for paſling ſentence of death upon one under that age: 
albeit the Canoniſts had in thoſe daies brought iuto caſtome 
other ages of ability in matters concerning marriage,although 
it may well be thought that it requireth no lefle maturity to 
manage the affaires of a martied lite , then to diſcerne the na- 
ture and'difference of manners , eſpecially in caſe of crimes, 
which are contrary to the very light of nature. 
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CHAP. XXXVII. 


Of the ſeveral manners of extraordinary trial by Tor- 
tare, Ordeale, Compurgators and Battaile. 


. * hn of the matter in fa&, upon triall of caules in the 
Saxon judicatory ſometimes conliſted in the pregnant tes 
ſtimony of the fat it ſelfe, and ſometimes in the tetimony 
of ſome cireumſiances. The firſt was an unqueſtionable ground 
of convittion ; the ſecond was too weake to-command the 
Verdi&, although ſometimes ic perſwaded it 3 and therefore 


. thoſe incompaſhonate times found out a tricke of extorted 


confeſſion, by tortnre of the party, following the principles of 
paſſion therein, rather then ſober, judgement: for circumſtan- 
ces are ſufficient to irritate the hearts of thoſe that are-paſſio- 
nate 3 and where jeloufie is once entered, there's no place for 
ſparing,be the matter never ſo untrue: yet 1 doe not hnde any 
Law amongſt the Saxons to patronile this faſhion of ny 

ton 
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Aion , albeit it ſcemeth it was praiſed , for A/fed the King 
puniſhed one of his Judges with death for patling ſentence 
upon 'an extorted confeſlion by torture before the Coroner ; Miror caps x, 
and poflibly ic might be gained from the Lacedemonians , al- S<c-1- 
though little to the praiſe of their Greekiſh wiſdome in that Cragius. 


8. 


particular. Seeing that in all reaſon it muſt be ſuppoſed that 


feare and griete will enforce flattery upon the tormentor as 
well as ſelte love , draw forth flattery to the benefafor. 

A ſecond ſort of evidence was that of Ordeale , being alſo Ordeale. 
grounded apon'a "cn or —_ : the manner hereof 
was divers. The thing ſeemeth to be the birth of the braine of 
ſome Church-man who had read of the accurſed water. The 
firſt mention that I finde thereof was at the Councell of Ments, An 813. 
and afterwards in the Councell of Triers , but not a footſtep A": $98. 
thereof in this Kingdome till by Athelſtan it was awvanced Ll. Xthelf. 
into the degree of a Law ; after which time it continued in'uſe Can-33. 
well nigh three hundred yeeres. A ſtrange monument of 49-928. 
G6ds indulgency to an ignorant age thus turning extraordi- 
nary to ordinary, for the clearing of innocency ; and which is 
no lefle wonderfull ) allowing in thoſe times unto men under 
nature ſuch a power over themſelves , as to adventure againſt 
nature. Doubtleſſe that man or woman was of adaring ſpirit 
that firſt tried the tricke, if he had not a miraculous faith in 
that promiſe , (zm' ambalayeris per igeem, &c. andit ſhewed 1(a, 43, 2. 
mettall in'them that followed: the example : but the riext age 
grew dull!,; and: men being weary of ſuch bane touches , the 
Clergy that cryed it up; their ſucceſſors cried it down, and ſo 
devoured their own birth, without any difficulty, other then a 
bare injunAion.of-a King that had power to command onely $picit.Selden; 
ſuch as would obey. " | 

But where fame was yet more {light , and fpringing rather C ompurga> 
from want of charity and miſapprehenfion then promiſing ors. 
circumſtances 3 men were wont to be contented with a voier 
Dire, or the oath of the party ſuſpe&ed ,- and the concurrant 
teſtimony of other men : the firſt atteſting his own innocency, 
theothep conteſting their conſciences of the truth of the for- 


purgators : their number was more or lefſe, and of greater or 
O leſle 
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- LL.Edm.c- 16. 


An.647. 


- I, Canut. 


cip,s, 


Bittaile, 


Miror cap-2 . 
$:C,13- 


leſfe value, according as the offence or the party ta lpeRted 
was of greater or leffe concernment. This manner of eriall 
was of ancient uſe, and doth it and that of Ordealte under the 


direftory of the Clergy ; yet this was the ancienter by three 


hundred yeeres, and firſt brought into this Nation by the 
Councell at Berghamſted under Bertwald Archbithop: of Can. 
terbury. And it was perfurmed ſometimes more folemnly b 
ſolemn receiving of the Encharilt , eſpecially it the parry ful 
pected was of the ſacred FunQtion. | 

One manner of tciall yet remaines which was afed both in 
triall of matters of crime and title; and it is the triall by bat- 
taile which was in criminall matters with ſharp2 weapons, but 
in titalary matters with blunt weapons. No defendant could 
refuſe battaile offered, but ſuch as were too excellent, as the 
King 3 ortoo ſacred, as the Clergy; or too weake; as- women, 
maimed perſons, and children; or too infcient, as Idiots and 
Lunaticks ; or too mean, as villains. And as theſe were not ne- 
ceſlitated to anſwer in battaile, ſo was no free man compelled 
to anſwer them by battaile. This way was an old way, as may 
appeare by the concluſion of ; 4h and ſeemerh more facit- 
_ then that of Ordeale r({e this reſted upon the con- 
ſciences both of Appellant and Defendant , whereas Ordeale 
reſted onely upon the fingle confcience of the Defendant, 
which oftentimes was rather hardy then innocent. And the 
continuance of this ' triall in title even at this day ſhewes that 
men can away with this, and: that there is notevill ſuffeient 
in it to eradicate this weed; although it be kept ander ground 
partly becauſe its fatall ; and partly becauſe both' Scripture 
and experience ſhew , that right and vitory alwaies doe not 
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CHAP. XXXVIII: 


of the ordinary manner of triall amongſt the Saxons by 
Inqueſt. 


= laſt and moſt ordinary way of triall was by witneſſes 
(upon travers of the matter in fa&) before the Jurors,and 
their vote thereupon : this made the Verdi&, and it determi- 
ned the matter in tat. In former time queſtionleſſe it was a 
confuſed manner of triall , by votes of the whoſt multitude, 
which nade the verdi hard to be diſcerned : but time taughe 
them better advice,to bring the voters to a certaine number, ac- 
cording to the Grzcian way , who determined controverſies 
by the ſuffrages of foure and thirty, or the major part of them. 
But how the number came to be reduced to twelve I cannot 
conjecture, unleſle in immitation of that rule of compurga- 
tors, that ordinarily exceeded not that number. The firſt law 
that defined this number was that of 2#heldred about 300 
yeeres before the conqueſt, I ſingelis Centuris,ohc, In Engliſh 
thus : In every Century or Hundred let therebe a Court , and 
let twelve ancient free men , together with the Lord of the 
Hundred be ſworn that they will not condemn the innocent, 
nor acquit the guilty: And this was fo ſtriftly eyed , that Al- 
fed put one of his Judges to death for paſſing ſentence upon 
a yerditt corruptly obtained, upon the votes of the Jurors, 
whereof three of the twelve were in the negative. And the 


* | farne King put another of his Judges to death, for paſſing ſen- 


tence of death upon an ignoramw, returned by the Jury: and 
a third, for condemning a man upon an Inqueſt taken ex officio, 
when as the Delinquent had not put himſelfe upon their 


triall. 


But the Saxons were yet more carefull of the credit and life 
of man,for no mans life or credit'reſted altogether upon thecalt 
of twelve opinions : but firſt twelve men —_— of the fame 


e party under the 
0 2 ſpot 


Inqueſt, 


Emmius, 


An. 675». 
Ll. Sax, Lambe 


Miror cap.S+ 
Sec » | 


Two Furies. 


SAXONS. 


Ee ee re tee 


Miror'cap.$- 
Sec. 1. 


Miror Ccap-2+ 


Secs 1T., 


TH: dietas 
Lingue. 


LLA theldr. 
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ipot of delinquency, and meet to be looked upon as under the 
ſuſpicion of the Law , who formerly was but under the ſuſpe& 
of ſom2 particuler man. And then was a ſecond enquiry of 
the Fatt the party traverſed thevote of Fame. In both which 
trials the verdiCt grounded it felte upon thoſe allegata and pro- 
hata which were before them. The firſt of. theſe inquiries 
was before the Coroner , who even in thoſe old dates hadthe 
view of bloodihed. The fecond was had before the Judge of 
life and death : neither of which could legally indammagpe the 
party without the other, unleſle the Judge meaned toanſiver 
it with the perill of his own perſon and eſtate, as ithbefell in 
Alfreds time, when as aJudge ſuffered death'for paſling ſen- 
tence upon the Coroners onely record, unto which a replica» 
tion isallowed , as the booke ſaith ; and another Judge had 
the ſame meaſure for condemniag one without appeale or in+ 
dikment foregoing. Where ,by the way I may note another 
difference between Appeales and Indiftments, in this,'that Ap 


peales were -and are the more ſpeedy trials then Indi&ments, 


in as much as the former were but one aR.,the later two: . . 
And yet time and experience refined this'way of triall into. 
a more excellent: condition : For the bloody: times of the 


\ Saxons firſt age palling over, and peace arifing by _—_ they. 
and. 


together with the Britons began to intercomen , about the 
Marches become a mixt people under a mixture of govern» 
ment and Lawes. (as hath been already noted) amongſt which: 
one concerned their way of triall of matters in fa& by a Jury 
mixt both of -Britons and Saxons, which was ſetled: by a law 
made by :theldred. Fri fint, e&c. In Engliſh thus: Let there 
be twelvemen of underſtanding in the law , ſix of them Eng- 
liſh, and ſix Welſh; and let them deale juſtice both to Engliſh 
and Welſh. The: equity of this law in future ages fpread it 
ſelfe into all: trials of : Foraighers in every-place throughout 
this I{land. Unto ſuch as ſtumble at this conceipt,becauſe they 
are ſaid to be etate ſaperiores , and jure conſulti, 1 ſhall onely 
note thus much ; that it is not to be doubted but the worke of 
Jurors required chiefe men both for experience and know= 
ledge in the cuſtomes of thoſe times, to enable them to judge 
of thematter in fa&, and upon .whoſe judgement the life and 


de ath. ; 
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death of the party relted principally : and as probable ir is 
that thoſe Jurors, as they were then chiefe men, ſo they ſate in 
the moſt eminent place of the aſſembly or court, and were 
coaſſeflors with the Bithop and Sherifſe who did ſerve, but 
onely to adviſe the reit, and they or one of them ts publiſh 
the ſentence which the Law predetermined : And this chiefe 
place the Jurors might have poſſeſſed at this day, as they doe in 


Sweden , had the chiete men holden the ſervice {till worthy of 
their attendance, 


But great men grew too great in their own eſteem for the p,,,,,. 


ſervice of their Countrey , betaking themſelves to ſerve them- 
ſelves; and matters of higheft imployment were left to thoſe 
of the meaner condition , who being in their own perſons of 
leſle admiration , were thought unmeet to ſit in ſuch eminent 
places , and ſo from the bench deſcended to the floore , as at 
this day. This delidiouſneſſeof the greater ſort made one ſtep 
farther to the full perfetion of that Manner of triall both of 
the perſons and eſtates of the Engliſh , which hath been the 
envy of -other Nations, and is called the triall per pares or by 
Peeres, For the pride of the Danes ( now growing into one 
people with the Saxons ) not induring ſuch fellowſhip with 
the mean Saxon free' men in this publique ſervige; and the 
wiſe Saxon King eſpying the danger in betruſting the 

lives and eſtates of the pooreſt ſort unto the difate of theſe 

ſaperbient humonrs;. and on the contrary in proſtitating the 
Nobler blood unto the vote of the. inferiour ranke of men, 

provided a third. way, and by agreement: berween him-and 


Gunthurne the Dane, ſetled the law of Peeres: S; miniſter re« Ll.AlureJ, 


hack Ita Lord or Baron be accuſed of homicide, he ſhall 


e acquitted by twelve Lords : but if of inferiour ranke , he- Concil. Brite 


ſhall be acquitted by eleven. of his equals and one Lord. Thus f0.499. 


Gods providence diſpoſed of the pride of men, to bean in- 
ſtrament of its own reſtraint ;- for the great men cre they were 
aware hereby loſt one of the faire flowers of their Garland, 
viz, the judicature,or rather the maſterſhip of the life or death 
of the meaner ſort ; and thereby a faire opportunity of con- 
taining them: for ever under their aw. And no lefle remark. 
able was the benefit that redounded to this Nation hereby, for 


had 
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Linz, 
Ll-Canut; 


had the great men holden this power ,-as once they had it,, it 
might ſoon: have endangered the liberty of the free mien , and 
thereby been deſtruQtive to the Fundamentall conſtitution of 
the government of this Realme , which conſiſteth in the juſt 
and equall participation of theſe priviledges , wherein all are 
equally concerned. This was the triall wherein the people of 
this Nation were made happy above all other people, and 
whereby the free men , as they had the legiſlative power, 
likewiſe. had the juridicall 3 and thereby next under God an 


abſolute dominion over themſelves and their eſtates : for 
though this conrſe-of triall was firſt applied to matters of 
crime, yet it ſoon allo ſeiled upon the Common pleas ,* which 
for the moſt part was the worke of main import in the Hun. 
dred Court ; and ſuitable hereunto are the preſcriptions which 
are extant in the Law-books of cogniſance of pleas, and writs 
of Aſlize,&c. from the times of the Saxons , as in that caſe of 
the Abbot of Byry amongſt others doth appeare. 
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CHAP. XXXIX, 
Of paſfing of judgement and execution. 


A Fter verdi& judgement paſſed according to the letter of 
theLaw, or known cuſtome; in criminall matters accor- 
ding to the greatnelle of the offence, either for death or lofſo 
of member. But if the circumſtances favoured the delinquent 
he was admitted to redemption of life or member, by fine alſo 
{ctled by Letter of the Law, and not left to the Judges dilcre- 
tion. If the crime reached onely to ſhamefull penance, fach 
as Pillory or whipping ( the laſt whereof was inflifed onely 
upon bondmen ) then might that penance be reduced to a 
ranſome, according to the graine of the offence aſſeſſed in 
the preſence of the Judge by the free men, and entered upon 
the rol], and the eſtreat of each ranſome ſeverally and apart 
{ent to the Sherifte. This ranſome was paid uſaally unto the 
King and Lord, and the party indammaged, or his friends, if 


Ll.Inz cap.22, thecaſe ſo required ; according to the old German rule , Pars 


mullte 
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mult e Regi vel civitati pars ipſt qui vindicatu# vel propinquis ejus. 
This courſe opened indeed a way for mercy , bur through Tacitus, 
corruption a tloodgate to wickedneſle in the conctalion. OF 
impriſonment there was little uſe in the eldeſt times; after- 

wards it was more uſed not onely to ſecure the perſon to come 

to triall of Law for miſcarriages paſt, but ſometimes to ſeeure 

men againſt committing of tuture miſchiefe , eſpecially if it 

more concerned the publique. I finde but little or no uſe 

thereof barely as a puniſhment , nor would their aunceſtors ſo 

puniſh their bondmen : Fincnlis coercere rarum eft. In caſe of 

debt or damamage the recovery thereof was in nature of elegit ; 

for the party wronged either had the offenders goods to him 
delivered or the value in money upon ſale of the goods made 

by the Sheriffe; and if that fatisfied not , then the moity of Ll.gdw; 
the lands was extended, and ſo by moities fo farre as was poſ- 

ible, ſalve centenementa,and when all was gone the defendants 

armes (which were accounted as the Nether-milſtone or ſtock 


cg, 


of maintenance) were laſt of all feifed, and then the party was LI Alured cr, 


accounted undone; and caſt npon the charity of his friends 


forthis fuſtinance: but the perſon of the man was never im- 
priſoned as 2 for thedebet, no not in the Kings caſe; for 


Alfred impriſoned one of his Fudges for impriſoning a man in Miror cap.$. | 


that caſe. One puniſhment of death they had: in caſes of crime, Scc-1. 

and that was. by hanging or ſtrangling; and where the crime 

was notſa.great., ſometimes enfſaed lofle of member or muti- 

lation ;' and in niany fuch caſes Excommunication- pronoun 

ced indeed by the Clergy,but determined by the Law,which in- 

the firſt conception was framed in the wombe of the legiſlative. Concil. Brit. 
power. in Parliament , as may appeare in many laws there te fi I ,365, 
made ; nor was there in thoſe times any queſtion made of the akes 
cognifance thereof, ſo long as the Clergy and Laity had charity 

enough to joyn in all publique Councels. 
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___ CHAP. XL. 
of the penall laws amongſt the Saxons, 


Aiſling the Courts and manner of proceedings till ſentence 


Pu are now come to the particular Laws that direQted the 
ſentence, and firit of thoſe that concerned criminall offences, 
During the Saxons time the Common- wealth was in its mi- 
nority , the government tender, the'Laws green and ſubjett to 
bend according to theblalt of time and occaſion,and according 
to the ditterent diſpoſitions of governours,ages,and peoples. 
For though the Saxons were in name our firſt matter, yet not 
they onely 3: but they having'once made the breach open , and 
entered this IſJand it became a common ſewer to the excre= 
ſcency of thoſe Eaſterne peoples of the Angles,Danes, Almains, 
and Goths; as their ſeverall Lawes left with us in power doe 
not obſcurely informe us ; and amongſt all the reft the Goths 
were not the leait concerned herein; for the Saxon King de- 
termining what people ſhall be holden Denilins in this King- 
dome, faith that the Goths ought to be received and proteCted 
in this Kingdome, as ſworn brethren, kinſmen.,” and proper 
Citizens of this Common-weale. Nor can any Nation upon 
earth ſhew ſo much of the ancient Gothique' law as this Hand 
hath, Neverthelefſe in this mixture of people of ſeyerall Nas 
tions , there being a ſuitable mixture of Laws, as the power of 
any one of theſe peoples changed, ſo likewiſe did their Laws 
change in power; and long it was ere a right temper of. one 
unitorme law could be ſeeled, yet in the interim theſe ſhort 
remembrances left unconſumed by time, I have ſubjoyned;that 
it may appeare their notions were excellent, though ſomewhat 
inconſtant in their pra&ice. 

Thoſe times were darke, and yet fo farre as any light ap- 
peared the people were to be honoured for their reſolution in 
the defence thereof. For there was few of the Commandements 
of the two Tables which they did not affert by Laws by them 


made, 
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made, the rhird and tenth excepted 5 which Tatter commands 

the inward.man onely, znd whereof God hath the ſole cogni- 

ſance. _ 

Trane it is that the 'frit Commandement containeth Tj, firſt 
much of.the ſame nature-; yet lomewhatis vilible , and that , 
they Bound; for whereas in thoſe-tinies the Divell had fach 
power as hedid prevaile with ſome; and thole it may be not 
a few , to renounce God,and deliver themſelves wholly to his 
owne wUull ; they puniſhed this crime with baniſhment as nn- 
worthy of their tociety that would communicate with Divels, 
yet if thedelinquent had done any miſchiele whereby death 
enſued , the parties parziſhment was death ; yet might all be 
diſcharged by ranſome, and good (ccurity tor good behaviour 
for time to come. 

{For their worſhip of God they were-no'lefſe zealous in x, ſecond 
maintenance of the manner; as their foretathers liked not-the 
ule of Images or piCtures for adoration, neither did they: and 
alchough the clergy in other matters led them much, yet in 
thisthcy were alone for a long time; for although the Roman 
haurch had the ute of Images above three hundred'yeeres be- 
ore Azxſtins.comming, yet conld not that cultome faſten upon. 
the Saxons forthe ſpace of above one hundred yeeres after 
Auſiins comming, notwithitanding the endeavours of Charle- 
maine and Pope Conſtantine by his baitard decree begotten 
upon the dream of the Biſhop ot Worceſter that- ſaw the Virgin 
Maries pitarebrought him in his fleep by her (elfe, and with 
a command from her that it ſhould be ter up in the Church 
and worſhipped : I ſay it could not faſten any conſtant pra-. Cencil. Brit. 
Riſe of Idoll worſhip, nor ever wrelt a Law from the Witta- 215 
genmot to countenance the ſame; but rather on the contrary 
they ſtill preſerved the memoriall of the ſecond Commande- 
ment in the Decalogue even then when as the Romaniits had : 
expunged the ſame out of the number; and they inforc:d the Corcil- Brie. 
ſame by a law of their own making, ſo tar as their Clergy, or % : 
O © . Canut. c, 5 
reverence they bare to Rome would allow. | ; 

It hath been formerly oblerved that the Saxons tooke no 
note of the vice of prophane ſwearing and curling;:which crime 
(if it were in ufe, as it cannot. be- otherwiſe conceited brit it 


i was) 
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was) as the times then were muſt lie upon the Clergymens ac 
count for their negle& of teaching the poynt, or upon the 
generall ignorance of thoſe times,which underitood not the 
Commandement , nor the Scripture. For we finde no Canon 
againſt it, nor ſcarce any doQrine concerning it , but onely 
in caſe of falſe ſwearing, till An/elms time. Trae it is that 
Chryſoſtome ſeemeth zealous againſt all ſwearing ; but that was 


- his perſonall goodneſſe, which for ought appeareth died with 


Cent. I 1.cap:4+ 


. | de lege. 


The fourth 
Commana:- 
ment. 


Tacitus. 


Concil. Bit, 
445,446. 


Fbid. 268,377, 
404,518,546. 


The fifth 
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mend. 
1reaſon. 


'Eacituk 


him. And Azſelme contending againſt ſwearing by the crea- 
tures, and idle {wearing, renders his grounds in ſuch manner 
as it may be well conceived that he underſtood not the 
maine. . 

I am therather induced to conceive charitably of thoſe times 
in regard of their exceeding zeale ror the honour of the Lords 
day; which ſheweth, that fo farre as their knowledge would 
maintaine them they had zeale to make it into ation. They 
began this day doubtlefle as other daies, according to the cu- 
ſtome of their forefathers in Germany, Nox dncere diem widetar, 
And becauſe they would not allow their ſecular affaires to 
trench too nigh that daies devotion, they made the Lords day 
to begin upon Saturday at three of theclocke in the afternoon, 
and to continue till Munday morning. No paſtime, no not 
their beloved ſport of hunting , was allowed during all that 
time : norno Works were to be done , but ſuch as concerned 
the worſhip of God; aud thoſe laws they bound with penalty 
of fine, it the delinquent were a:freeman ; if he were a bond 
ſervant, he was to be whipped : Nor were theſe the Eaws of 
one King,or age onely, but of the whole currant of the Saxon 
government, and may,although darke times they were , yet 
put us in thele daies of light to the bluſh,to enter into compare 
with them for their devotion. 

In their converſation with men the Saxons ſeemed yet more 


ſtri&, and being a people of a publique ſpirit, they preferred Þ 


the good of their Countrey above all ; accounting treachery 
againſt it, or negleC thereof in time of danger to be a crime of 
the greateſt concernment , and to be puniſhed in the higheſt 
degree. Proditoresey transfugas arboribus ſuſpendunt. Other Trea- 
fon then this,no not againſt Kings, did they then acknowledge 


an 'l 


which lalt they called Abere murther, or mu-ther by foreplot 
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any; and therefore the forma of the IndiAnient for contriving 

the death of their King concluded only Felonice,as may appeare Miror cap, 2. 
in that form ofan indi&ment for an offence of that nature *©* 4+ 
intended and plotted againit Edmond t2 Saxon King : whenas 

for the plotting againit aliance, though of common and infe- 

riour nature , the 'Indi&ment concluded felorice & proditorie. Micor cap. 2, 


| And whereas the penalty in cafe of treachery againſt the Conn- Sec-13» x 


try was death , and forfeiture of the whole e!tate, both reaH 
and perſonal! : in treachery againlt the King it was onely lofle 
of life, and of the perſonall eſtate. And therefore it may ſeem 
that Majelty had not yet arrived at its full growth; or clic that 
the greateſt meaſare thereof reſted in the body ſtill. 

It in any thing the Saxons were indulgent, it was in matters The ſrath 
of blood; for they were a warlike people , and looked upon Gommanidt- 
it as under the regiment of valour; and therefore it was pu- Ment. 
niſhed onely with fine, according to the old rule, Liter homi- 1dan- 
cidium certo armentorum Or pecorum numero. So as even in Ger- ſlaughter. 
many they had learned the trick to ſet a price npon that crime ; Tacitus. 
and this they afterward called Manbrita wers wirgida wita 
and laſhlight : and which was worle, they countenanced that 
which in after ages was called deadly feude; and ſounder co- 
four of puniſhing marder with revenge, they added blood to 2x Lambs 
blood. Bur as times grew more tame,and inclining to civility At 
or Religion , the cry of blood was more hideons; and this 
urged on the Law of appeales, and ſo private revenge became 
ander the power of the Law : which puniſhed death with _ 
death, ſavouring of ſuch a King as Alfred was who firſt taught Miror cap.F- 
the Scriptures to ſpeake in the diale&t of our own Laws ; like 52 FIN 
the Rubrick amongſt the Canons, bringing therewith both praface Lamb. 
firength and beauty ; yet they had degrees of bloodſhed, and 
made adifference in the puniſhment; for ſome ſprung from 
ſadden paſſion , but other was forethoughe and purpoled ; 


LL.Edw.cap.z8 


Concil. An« 


ham 26, 


Gleſſar-p.4. 


or treachery ; and this was made mulls precio emendabile; and Li.Canur, 

yet towards the times of the Danes devotion grew of ſo high cap, 93: 

a dye that a SanQuuary could repreſent any bloodſhed more 

allowable, if not acceptable ; under the golden colour of re- 

compence made to the King, the 4 of the party lain , and 
> | | 
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the parties friends; for the lofſe of aſtubje&, a tenant, and.a 

friend, according to that of their forefathers ; recepitque [+ 

Tacitus: ts fattionem univer(y Domus. It would be too tedious to recite 
al] the particular Laws. with their changes, and therefore the 

{hall be left to the view in the ſeverall Laws of A!fred, Edmond, 

Canutw and Edward, the Saxon Kings. Yet one cuſtome firl} 

Engliſbire. begun by the Danes, I cannot omit: That if a man were found 

Stamf-lib.z. ſlain, whoſe parents or friends were unknown, by common 

cap.1 0. intendment he was to be preſtmed to bea Dane, and then if 

nan cap-?- thedelinquent were not taken , nor fled to Sanftuary, nor 

Ay known where he is, the whole Hundred was am-rced for the 

Brafcn libue, eſcape; but it the party {lain was known to be of Engliſh pas 

traQ. I, capt s FENS, It was otherwiſe. This cuſtome laſted Jong atter the 

Normans time, the Dane being onely changed into the Nor- 

Breach of mMan,and was called Engliſhire. Batteries,maimes, impriſon- 

peace. ments,and other breaches of peace were punilhed by fine, which 

Battriee, Obey called Fightwitt, Grithbrece or Frithbreck; and the delin- 

Maimes, 9qaent ordinarily put in ſaretiesfor the peace for future time z 

Impriſon- The fine was increaſed by the number of delinquents joyning, 


——_.” in the fat; for if ſeven joyned,it was a riot , and the fine was 
Alured, pra. then called Flothbote, If the number were five times ſo many; 
Lun. 19, viz, thirty and five, then it was a rebellion or warre. Secondly, 


the fine was increaſed by the time or ſeaſon.of the fat, as in 
Lent, or while the Army was in the field ; becauſz,. in the firit 
caſe,the holy time was prophaned; in the ſecond,the Country 
was more endangered when the ſtrength was abroad, and the 


Army might be diſcouraged at the news of the diſturbance ar 


home. And therefore the Saxons puniſhed this with.death,or 

Fl. Ew. c.2r, fine ſutable. Thirdly, the fine was the. greater in- caſe of the 
; THN C G 

LI.Sax- cap.36, Excellency of the place, where it was holy ground, or in the 
Ll.lnz cap.6. preſence of great perſons, ſuch as the King or Biſhop. 
The ſeventh Adultery amongſt the old Germans was holden a. crime of 
Commanae- a high nature ; the penalty of the woman that conmiitted that 
ment. crime was death. I tinde not what became of the man-; in latter 
Baronus Anal. times of the Saxons it grew lefle penall , and-more common. 
xr $3 By Alfreds Law it-was finable, and the tine called Legierwit. By 
Concil. Brit (3,2 us the man was fined or baniſhed, the woman to loſe her 


58. : 
D, Canut.50. Noſe, cares, and-her portion. Inceſt was more penal! to the 
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man+then Adultery, and yet -it touched not his life. 
Robbery amongit the Lacedemonians was accounted but a 
trick of youth, the Athenians thoughts were more ſevere. The 
Germans likewiſe differed in theircenſures concerning it ; the 
Saxons puniſh it, with death:, but the Angles with fine onely ; 
yet Inz the King made it mortal] , and {ants followed him 
therein : And Edward the Contellor limited that vuniſhment 
to thefts of twelve pence in value, or above,burning of woods 
was fineable by Ines law : but Burglary was felony. In King 
Edmunds tire one]y the Danes made it ftinable ; poſſibly be- 
ing guilty in their own. confciences of their own propenlity 
to rapine and plunderings. This priviledge of thedwelling 
houſe was anciently called Hawmſoca,orHamſoken, or wut 
Treſpaſſ:zs committed upon ground were all comprehended 
under the generall name of Egerbrece, or hedge-breaking ; and 
the penalty was'not onely the dammage to the party, butallo- 
tine to the King upon action , which in theſe daijes paſſeth 
under the name of Pare clauſum fregit,according to the words 
of the Writ. The dammages were more or lefl according to 
the time or ſeaſon when it was done; for if when the Army 
was abroad,the dammages were doubled;and in-like manner, if 
d>nein Lent time. It the treſpaſſe was done'by a bea(t, the 
owner maſt pay the dammages : Bat if it. were -occaltoned. 
through the complainants-defaule ( asthrough. his gap.) no 
danimages were' paid: The conſtant fine to the King in all. 
ſuch trefpaſſes was-by Aifreas law ſet at five ſhillings. Other 
ations allo. were then uſed as touching dammage done to. 
goods and aftions- upon the caſe ; for in Alfreds time the. 
PlantifF recovered- not onely dammayes for treſpaſles done to- 
paſſeiions and-goods , but alſo coſts for injuries in; point of 
ſcindall and defamation, in cafe the complainant ſpecially: 
declareth that he is thereby diſabled or indamnuged in his pre- 
ferment and maketh proofe'of the ſame ſuitable unto the forns 


| of our pleadings at this day,-which conclude with per q#ad ec. 


or & deterioratus eſt E&c. 


The Saxons. were- utter enemies to. perjury-:- they-puniſhed 


2 with eternall diſcredit of teſtimony ;'b and. ſometimes with 
baniſhment , or with grievous fines to the King,; and mults 
ro 
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SpeceSax, 1.3 .to the Judge. For that dittetence 1 finde obſerved in thoſe daies 


art-53, 


between fines and mulas , albeit the more ancient times aled 


them for one and the ſame; for ſo the Hiſtorian, pars mule 


L.Edw.c I 8: : ; 


Miror CaP. 5+ 
Sec. 1. 


Concerning which , although it be trae that the cokaato 


Inberitance. 


Regi. In all theſe matters where any intereſt was veſted in the 
Crown the King had the prerogative of pardon ; yet alwaies 
the recompenceto the party was ſaved; beſtdes the ſeturity of 
the good behaviour for time to come, as the caſe required, 
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CHAP. XLT. 
Of the Lawes of property, of Lands and goods, and their 


manner of conveyance. | 


T Hus paſſing over ſome tops of Saxon penall Laws, beſides 
- & the general rule or law of eye for eye,tooth for tooth,&c. 


it now remains as lightly to glance at a few generals concers- 
ning the ſetling and property of poſſeſſions in point of title ; 


of this part of the Iſle were a body aggregate of many Nations 
or peoples; and ſo divers cuſtomes mult neceſſarily ſettle by 
common intendment in ſeyerall places,according as they choſe 
their habitation : = the generall caſtome of the Gernians, as 
tonching diſcent of inheritance was to the eldeſt ſonne ; For 
Tacitws ſpeaking of the German Cavalry,faith , that the horſe 
of the party dead went not to the eldeſt ſonne xt cetera, but 
to the moſt valiant man amongſt them of that linage; which 


words mt ceters doe pry intimate, that other matters of 


profit paſfed to the eldeſt ſonne in point of deſcent ; Nor can 
I conceive how men ſhould be induced to conceit that the 
cuſtome of Gavelkind was the ancient generall caſtome of the 
Germans. Tts true the words of the ſame Hiſtorian have miC. 
ted ſome ; the words are, Heredes tamen & ſucceſſores cuique Li- 
beri ; theſe taken collefively I grant may import ſomewhat 
tending that way ; but they may as properly be taken diſ- 
junC&ively, that the children inherite by courſe; and if none 


ſich were,then thebrothers; if they failed,then theunkles, And 
its 
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its not onely evidence that in the ptr ſucceſhon to the 
Crown they had an eye thisway z but inthe deſcent of private 
and particular eſtates, as by many inſtances out of thoſe old 
Hiſtories may appeare z and had any other cuſtome been gene- 
rall, Alfeds rale by Moſes Law had - never ſucceeded. nor 
could that other cuſtome hold out againſt the conſtant deſire 
of the Saxons to perpetnate their families in greatnelſe and 
honour : all which beſides the expreſle laws fet forth in the 


Codes, are in my conceit ſufficient to induce an hiſtoricall' 


faith that the generall courſe of deſcent was to the eldeſt fons, 
and not to all joyntly. Neverthelefſe out of this eſtate of in- 
heritance divers particular eſtates were created, as well by 
common cuſtome, as by the eſpeciall a& of the owner of ſuch 
eltate, Such of them as were __ by caſtome was occa- 
fioned from marriage , whereby if the man was ſetled of ſuch 
eſtate as formerly hathbeen recited,and died; his wite ſurvi- 
ving, by ancient caſtome ſhe had her dower or third part of 
ſach eſtate of inheritance,” This caftome though ancient , | yet 
was not originally from ' the Germans, but from the Latines, 


_ Whouſed to give dower with the man , and receive portion 


with the woman. But the Germans learned from the Greeks 
otherwiſe; for the Laws both of. Solon and Lycrrgus forbad the 
latter, Teſt marriages ſhould be made for reward, .and not 
grounded npon affe&tion ; which, as they conceived,would be 
a means to maintaine the ſtrength of mankind in generation. 
And therefore Tacitus noteth this by. way of Antithelits Dotem - 
21 uxor marito ſed uxori maritus affert. The dower that was 
oven inthe firſt times was goods 3; and theſe were uten{iles for 
warre.And the wife many times returned to the man tokens of 
her love in the ſame kind , and not as gages of future mainte- 
nance, unleffe we ſhall account warre their proper calling 
from whence their livelihood iſſued. 'Sacceeding tines grow- 
ing more calme changed the caftome of fighting into trading, 
and taught them to preferre the itock gotten by commerce, 
before that of warre, and ſo the dower was changed. This 
courſe continaed all the Saxons time , for ought I can finde; 
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Plut-vit.Solon. 
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fornot much above threeſcore yeeres before the conquelt it 11.5,x.1ams; 


was by a pablique law confirmed, that. the Bridegroome be- Em. fo.76. - 
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* thehusband. ' Neverthelefle what faile 


fore" mirrige ſcould er: forth? that portion. OF goods tha 
ſhould behis wites;| and theſerwere eyer afterward holden her 


own propet pouds? Bat if norfuch- provilion was made be- 


fore marriage.then the law or cuſtome gave the wite halte her 
husbands-goods , it the cutlived kim; _and it there were chil- 
dren.theh the whole eſtate. in goods;to provide: for. her, {elfe 
ahd them, untilFſhe tooke x ſecond husvand ; butit thetbule 


band ſuffered death as a malefaftor, the wife was to.have but 


one third part: - I tinde no footſieps of Dower in Lands until] 
the Normans time; who were alſo as well owners of the wites 
perſonall eſtate, as of their perſons; and before which time 


the Saxon wives in divers regards were more ablolute and 


independant I ſay not more happy, becauſe they were never 
one With their husbands 3 nor were they ever under the Law 
of free pledge, as wives; nor wasthe husband his wites pledge 
as he was her husband; although as a. maſter he was free pledye 
for his ſervants: for the Law was, thatzin caſe the husband car- 
ried hjs*wife 'away into.another Lordſhip, as he mutt give 
pledges that his wife ſhall have-no wrong , ſo ſhe mult give 
pledge by her triends thar ſhe (hall do no wrong; and ſhe palſed 


_ therefore as anappurtenant to.her husband, then in unity with 


hintz” and her eftate or portion was rather appurtenant to her 
then hitn : for if ſhe failed in her good carriageto her husvand, 
{he was to make'aniends out of her own eftate to her husband; 
and if her cſtate fnfkced not, then her pledges were to ſatisfie 

4 in the relation of the 
woman to the man, was ſupplied in the relation of the man 
fo the wowan: for belides the reſpe@ che men bare to the wo. 
men, as their wives, they honoured them as Cerman women, 
that admired valour inall , Idolized it in their husbands, and 
ſhared in ic themſelves; and upon occaiion merited thereby 
not.onely to be companions in honour, but.triumphers above 
men, ye'their Commanders and governours : Nor was this 
the originall trick-of the rude and uncompt Germans or Bar- 


- barous Britons, but of the wile Greeks ; and received as may 


be ſuppoſed from the Lacedemanians, upon as good ground 
as the wile of Leonida'the Lacedemonian King rendred, who 
being asked why theLacedemonian women. ruled _ hu(- 
; | ands, 
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a | bands: Trs true, ſaid ſhe, for we onely know how to obey our (rrteſte of 
rr | husbands. A ſecond particulareitate, which the Law derived England. 
e= | out of the inheritance, was advanc:ment to the husband ; for 

er | the Saxons were not ſo ſtupid as to refuce favour profer- 

l- | red: and therefore they made a law of Counter-tenure to that 

te | of Dower which we commonly call tenure by the curtelie 

(- | of England; which was but a perquilite of the wives eſtate 

it | given tothe husband, in caſe he over lived his wife, and had 

Il } ifae by her born alive: The name was probably given by the 

'S | Normans, who as it ſeemeth had no ſuch cuſtome; and there- 

& | fore they gave it the name from the Engliſh ( albeir fince that 

d | time Scotland hath alſo allowed ic amongſt them ) who 

x | might probably bring it into this Kingdome or Country 11 aj, .ctico2, 
w | amonglt the mingled people; for this cuſtome or law is found Lindeokr.cod, 
ze | amongſt the ancient Almain laws : differing onely from the 

'e | law this day in the evidence of thetitle, which now arifeth 

r- Þ upon. the birth of the child heard to cry ; when as in thoſe 

ve | daics the title veſted not unlefſe the chi!d opened his eyes ut 

ve | poſſit videre culmen domus ,& quatror parietes, which touchethnot 

xd | onely the opening of the eye,but alſo the rowling of it about. 

th Eſtates that were r rmaiy out of the eſtate of an inheritance Eſtate taile 
er. Þ by the a& of the party, either were ſuch as concerned the ; 
d, Þ whole inheritance, or part thereof, That which concerned 

1; Þ the whole inheritance, was nothing but a parcelling of it out 

e according to the will of the giver; and this was afterwards 

ne Þ called eſtate Taile , which paſſed alſo amongſt ſome places by ; 

an | wayof caſtome, as amongit the Angles it was a law that the Hl Aon % 
0- Þ inheritance ſhould paſſe unto the iſſue males on the fathers fide, EPs 

n, Þ untill the fifth generation,before any title could accrew to the 

id Þ ifſae female; and-then according to their Proverbe, it went 

Yy | from the Lance to the Spindle. But the Danes poſlibly might 

Ve || prevent this in the continuance thereof; for they brought LY 
1s | along with them that which was formerly the Saxon cultome, 96 Ut.7, 
- | which carried the inheritance unto the daughters , upon the = neil. Bris 
ay} failing of the iſſue male: as in the example of Cenedritha 373 EE 
nd | daughter to Cenulfus amongit multitudes of others may ap- 

10 peare. But where Lands were conveyed by writing or a& of Ll.AlureJ. 
the party, it wasa maxime that the will of the conveyor ſhould Sax.c.7. 
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be {iritly obſerved: .nor could ever any one that came 4n by 
vertue of ſuch writing ever alien the Land to croffe the cur. 
rant of the originall conveyance. The entailing of eſtate; 
therefore was very ancient, although by corrapt cuſtome it 
was deluded,as the Lord Dier in his argument of the L. Berklie, 
caſe obſeryveth. _ | 2 - | F- f:'H 

- Another cultome of inheritance was catchtl know not how, 
its called Burrough Engliſh , and by the name may ſeem to 
be brought in by ſome Cynicall odde Angle that meant to 
croſſe the world , and yet in a way not contrary to all reaſon: 
for where nature affords leaſt helpe, the wiſYome of men hath 
uſed tobe molt caretull of ſupply ; and thas the youngeſt be- 
came preferred before the elder in the courle of deſcent of in- 
heritance according to this cuſtome. There is no further mo- 
nument of the antiquity hereof that I have met with,then the 
name-itſelfe, which importeth that it ſprang up whiles as yet 
the names of Angles and 'Saxons held in comon cognifance: & 
might ariſe firſt from the grant of the Lords to their Tenants, 
and ſo by continuance become uſuall ; and by this means alſo 
might ariſe the cuſtome of Copyholds of this nature ſo fre- 
quent, eſpecially in thoſe Eaftern parts of this Iſland where the 
Angles ſetled;and fromwhom that part had the name of the 
Eaſt Angles. -. | = F204 

Another cuſtome of deſcent remaineth, and that is to the 

children colle&ively, and its called Gavell kind, or Gave-all 
kind: and by the very name ſeemeth at the firſt to ariſe rather 
from the donation of the parent or othey anceſtor, contrary 
to common cuſtome,then by common Law : otherwiſe no need 
had been of an eſpecial} name. In the orlginal! it ſeems it 
equally concerned all both ſonnes and daughters,as parceners; 
and for want of ſuch, the brothers and ſiſters. It ſeemeth to 
be firſt the Law of the Goths or Jutes3 for 1t remaineth in uſe 
in theſe parts: of the Eafterne Countries. But in later times 
this eſiate was alſo tailed, or cut out ſometimes to the ſonnes 
and danghters ſeverally; that is, the ſonnes or brothers to 
have two parts,and the daughters or ſiſters one part ; other 
times to all the ſonnes, and for want of ſuch,to all the dangh- 
te?s : and thus theſe courſes of eſtates paſſed over Seas to the 


Southern 
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Southern parts of this I{land- where that people moſt ſetled 
in a double ſtream ; the firſt from the Athenians that loved the 
ſtatelineſſe of their families,the other from the Lacedemonians 
who deſired rather the continuance of their familes then their Emmius.Grec, 
greatneſle. | 
The manner of conveying of eſtates between party and Conveyances 
party was either by a& of the party executed{ in his life time, 7 writing. 
or after his death : ſuch as were executed in the lifetime of the 
owner, and were ſuch as for the moſt part were'in matters of 
great moment , were eſtates paſſing by deed of conveyance in 
writing : and for this way the Saxons were beholding to the 
Latines,who taught them that courſe, both for form and lan. 
age; and Alfred inforced itby a particular law, viz. that all 
ich as hold Lands by deed in writing ſhould hold themaccor- 
ding to the intent thereof, and not alien the ſame contrary 
thereunto, the intent thereof being proved by witneſſes. The 
nature of the conveyances in theſe ancient times may appearby 
a deed of the Kings of this liland about 400 yeeres betore the 
Conqueſt, whereby he granted foure plough lands in the Iſle of 
Tenet unto anAbbeſſe;zwherin inſtead of that which we now call Hahendum, 
the habendum,the words are contulimus poſſidendum, exc. & after 
that followeth the uſes of the deed to »ſici &-c. and then con- Uſe. 
cludes with a warranty , in theſe words , t# vero ſuccefſoreſque 
wi defendant in perpetuum nunquam me heredeſque meos contra 
hanc chartulam aliquands eſſe venturos : the effe&t of which laſt 
clauſe may appeare by the Law of the fale of goods , which in 
thoſe times was that if the ſale of goods warranted did not L!+1nzec. 74: 
hold,the Iofſe ſhould light upon the ſeller. The deeds were ys OW 
uſually ſubſcribed with the name of him that made the con- $; os 4 
, Signed. 
veyance , Or paſſed the eſtate; and if he could not write his 
name (as it befel] ofren) then the Deed was under ſigned with 
his marke : for Withered King of Kent uſed the figne of the 
Crofle in ſubſcribing his grants pro igzorantia literarum. The 


L1.Sax.cap-37, 


I, arranty, 


| uſedalfoin thoſe daies to ſeale their Deeds ; for ſo much the Sealed. 


concluſion of King Ins's Charter to the Abby of Glaſtenury <22<il.Brit, 
importeth, in words to this effe& in Engliſh : I Das the King Inks 
dve canfirm this grant and liberty, by ſubſcription of my own hand, 
and. nnder the ſeale of the holy wy True it is Ingulfur tels 
2 us 
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15 that ſeals to Deeds were of Norman originall; I believe his | & 
intent is concerning ſeals of Wax anexed'or athxed unto deeds, | th 
La{tly,in thoſe daies alſo they uſed to atteſt their Deeds by ſub- | H. 
ſcrtbing the names of ſuch as were preſent;who being of greater | \ 
or meaner rankegrendred the credit of the Deed accordingly | fu 
more or leſſe yaluable : and upon this ground did the acknow-  m 
ledying or proving of Deeds before the King, Biſhop, County, | by 
or Hundred, firlt ariſe. 0 
That was the Roman faſhion ; but the more ancient Ger» | cu 
man way of conveyance was by livery and ſeifin, as moſt ſute- Þ th 
able to their ignorance, who had learning in as {leight account || te 
as the Lacedemonians had, and cared for no more then would | tt 
ſerve the turn of naturall neceſſity. A property they had both | 4 


in Lands and goods ; and where that reſteth,no man can deny} a 
them the naturall way of giving and receiving by delivery, 
And therefore though matters of ordinary uſe ſeldome come || a 
into the obſervation of ſtory, and this petty ceremony might | C 
very well paſſe ſb ſilentio; yet we are not altogether ſeft de-f Þ 
ſtitate of the footlteps thereof in antiquity. For X1ibbald the} i 
Mercian King above eight hundred yeeres agoe gave the Mo-f| t 
naſtry of Cutbam , with all the Lands thereto appertaining to t 
Chriltchurch in Canterbzry, and for the confirmation thereof Þ c 
commanded a clod of earth with all the Writings to be laid} t 
upon the Altar. Another Monument hereof more ancient by | | 
the ſpace of above 100 yeers we finde in that grant of Withe- || | 
red King of Kent, of foure plough lands in the Iſle of Tene!, | | 
the latter part whereof this clauſe concludes thus: Ad cxjus |} | 
cumulum affirmations ceſpitem bujus ſupradifte terre ſuper ſan- | | 
Hum altare poſui. 

But every man had not liberty to execute the law of his in- 
heritance in his lite time; for ſome were ſurpriſed with ſudden 
occafions, and unexpeted iſſues and ends; and in ſuch caſes 
they did what they could to declare their intents by laſt will, 
which by common intendment being in writing hath occa- 
fioned ſome to thinke that the Saxons in their originall had 
no uſe thereof, being as they conceived fo illiterate as not ha- | 
ving the uſe of writing but the Character remaining to this 
day evinceth the contrary ; nor can thoſe words of Tacirw, 
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& nuum eſt teſtamentum in any rationall way be expounded in 
this ſence if we conſider the context, which runneth thus: 
Heredes & ſucceſſores cuique liberi, & nullum eſt teſtamentum. 
Which in my opinion ſounds in this ſence : The hceircs and 
ſucceliOrs to every one are his children, and there is no teſta- 
mentary pow?r to diſherit or alter the courſe of deſcent,which 
by cuſtome or law is ſetled. Otherwiſe to deny them the uſe 
of all teſtamentary power,was a matter quite abhorring che 


| caſtome of all the Grecians , from whom they learned all that 


they had. Neverthelefſe the Saxons had not been lon g acquain- 


M Weflm» 


ted with the Romaniſts , but they had gotten that. trick of a5.87, 
theirs alſo of diſhericing by laſt will, as by the teſtament of Malmsb.geſt. 


E#thelwolfe and others of the like nature, in Hiſtories may 
appeare. 

The conveyances formerly mentioned concerned Lands 
and goods; but if no ſuch difpoſall of goods were, the ancient 
German cuſtome carried them after the death of the anceſtor 
promiſcuoully, or rather in common to all the children ; but 
in ſucceeding times the one halfe by the law of Edmond paſſed 
to the relic of the party deceaſed , by force of contrad rather 
then courle of deſcent. After him Edward the Confeffor re- 
colle&ing the Laws declared that in caſe any one died inteſtate 
the children ſhonld equally divide the goods, which I take to 
be underſtood with a ſalvo of the wites dower or portion. As 
yet therefore the ordinaries had nothing to doe with admini- 
tration 3 for goods paſſed by deſcent as well as Lands; and 
npon this cuſtome the Writ de rationabili parte honorum was 
grounded at the common law , as well for the children as the 
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wifes part , according as by the body of the Writ may ap- x.N. Br.122, 
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CHAP. XLII; 
Of times of Law and vacancy. 


in thoſedarker times; nor did the fundamentals alter either 
y the diverſity and mixture of people of feverall Nations in 
the firſt entrance , nor from the Danes or Normans in their 
ſarvenue; not onely becauſe in their originall they all brea- 
thed one ayre of the laws-and government of Greece , but alſo 
they were no other then common difates of nature refined b 
wile men z which challenge a kind of awe in the ſence of the 
moſt barbarons. 1 had almoſt forgot one circumſtance,which 
tended much to the honour of all the reſt,that is their ſpeedy 
execution of juſtice; for they admitted no delaies till upon 
expericnce they found that by ſtaying a little longer they had 
done the ſooner : and. this brought forth particular times of 
exemption , as that of infancy and child-bearing , in caſe of 
anſwer to criminail accuſations. But more eſpecially in caſe 
of regard of holineſſe of the time : as that of the Lords day, 
Saints daies, Falts,Ember daies ; for even thoſe daies were had 
in much honour. Nor onely daies, but ſeaſons : as from Ad- 
vent to the Oftavesof Epiphany 3 from Septuagefima till fif- 
teen daics after Eaſter,or (as by the Laws of the Confeſlor )eill 
cight daies after Eaſter; and from Aſcention to the eighth da 
after Pentecoſt ; and though as Kings and times did change, fl 
theſe ſeaſons might be diverſly cut out ; as the Laws of Aled, 
Flihelftan, £theldred, Edgar,Canutus , and Edward,doe mani- 
feſt ; yet all agreed in the ſcalon of the yeere, and that ſome 
were more fit for holy obſervation then others. And thus b 
the devotion of Princes , and power of the Clergy,the foure 
Terms of the yeere were cut out for courſe of law in the Kings 
Court, the reſt of the yeere being left vacant for the exerciſe 
and maintenance of Husbandry , and particular callings and 
imployments, ſaving that even in thoſe tim. the Courts of 


gon like as hath been ſhewed was the courſe of governmene 
Bt 


the County and Hundred held their ancient and conſtant 


courſe. 
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courſe, Laſtof all, and as a binding law nnto all, it was pro» Miror capuqe 
vided that falſe Judges ſhould give fatisfation to the party Sec-18, 


wronged by them, and (as the caſe required ) to forfeit the re- 
fidue to the King ; to be diſabled for ever for place of judica- 
ture, and their lives left to the Kings mercy. 


CHAP. XLIIL 


An Epilogue to the Saxon government. 


Nd thus farre of the joynts of Saxon government in 

their perſons, precinAs, courts, cauſes, and laws,where- 

in as the diſtance will permit, and according to my 
capacity I have endeavoured to refreſh the Image of the Saxon 
Common-weale; the more curious lineaments being now di(- 
hgured by time 3 afarre off it ſeems a Monarchy,but in ap- ' 
proach diſcovers more of a Democracy; and if the temper of- 
a body may appeare by the prevailing humour towards age, 
that government did fill appeare more prevalent in all affaults 
both of time and change. The firſt great change it felt was 
from the Danes that ſtormed them , and ſhewed therein much. 
of the wrath both of God and man. And yet it trenched not 
upon the fandamencall law of the peoples liberty. The 
worſt effe& it had was upon the Charch in the decay of - 
the power of Religion and worſhip of God. For after 
mach toile and lofle both of ſweat and blood , the Danes 
(finding that lictle was to be gotten by blows but blows : and 
that the Clergy at the leaſt was the {ide-wind in the courſe of 
all affaires ) laid aſide their Paganiſme ,- and joyned with the 
Clergy; and as their converts and pupils gained not onely 
their quiet re{idence, but the favour of the Clergy to. make 
triall of the Throne 5 and therein ſerved the Clergy fo well 
as they brought the people to a perfett Idolatry , with times, 
places, andperſons, and-ſubjeRion of their eltates to Church 
tributes. And. as at Tenis the Dane and. Biſhop ſerved _ 
other. 
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other with the fond Countrey man , that whether Lord Dane: 


or Lord Biſhop was the greater burden, is hard to be dcternii- 
ned. Thus became ambicious Prelacy in its full glory , and 
the poocre Church of Chriſt clouded in darknefle, and lictle 
hold left tor recovery , but onely by the liberty of rhe Saxon 
freeman ; which the Danes could neyer conquer, not for 
want of will or.power, but of time -and occalion ; for the 
Crown returned to the Saxon line againe after the halfe age of 
one man, although it was vornby three ; ſo God would 
have it; nor did any monument of the Daniſh government 
remain,faving a few cu{tomes in ſome places which ſhew rather 
that the Danes were there then ruled here. 

To ſumme up all. The Saxon Commonweale was a building 
of greatelt ſtrength downward even to the foundation , arched 
together borh tor peace and warre, That by the law of Decen- 
ners, wherein Juitice was the bond, this by their armies ga- 
thered, not by promiſcuous flocking of people, but by orderly 
concurrance of familics, kindreds, and Decenners, all choo- 
ling their own leaders; and ſo honour, love, and tcuſt conſpi- 
red together to leave no mans life in danger, nor death un- 
revenged. 

Ic was a beautifull compoſure, mutually dependant in every 
part from the Crown to the cloune , the Magiſtrates being all 
choice men, and the King the choiceſt of choſen ; ele&ion 
being the birth of eſteem, and that of merit; this bred love and 
muruall truſt, which made them as corner-ſtones , pointed 


| forward to breake the wave of danger ; nor was other reward 
expeCted by the great men, but honour and admiration,which 


commonly brought a return of a&s of renown 

Laſtly, it wasa regular frame, in every part ſquared and 
made even by Lawes, which in the peopleruled as lex loguens, 
and in the Magilirate as lex intelligens; all of them being 
grounded on the wiſdome of the Greekes and Judicials of 
Moſes. Thus the Saxons became ſomewhat like the Jewes, 
divers from all other people; their lawes honourable for the 
King, ealie for the ſabje&t; and their government above all 
other likeſt unto that of Chriſts Kingdome , whole yoke 
is eaſe, and burthen light : but their motion - proved fo 


irregular 
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CHAP. XLIV. 


Of the Norman entrance. 


T Hus was England become a goodly Farme; The Britons 
.L were the owners, the Saxons the occupants, having no 
better title then a poſſeſſion upon a forcible entry , with a con- 
tinx.,ndo for the ſpace of foure hundred yeares, ſeldome quiet, 
either from the claime and diſturbances of the reſtlefſe Bricons, 
or invading Danes, who not onely got footing in the Coun- 
try,bur ſetled in the Throne; and after gave over the ſame to 
the uſe (as it proved )of another people ſprung from the wilde 
flock of Norway , and thence tranſplanted into a milder Cli- 
mate, yet ſcarcely civillized; that in one Iile the glory of Gods 
bounty might ſhine forth to all the barbariſme of Europe in 
naking a beautifull Church out of the refuſe of Nations. 
Theſe were the Normans out of the continent of France, that 
in their firſt view appeared like the pillar of the cloud with 
terrour of revenge upon the Daniſh pride, the Saxon cruelty, 


and 1dolatry of both peoples; but after ſome diſtance ſhewed 


like the = ar of fire , clearing Gods providence for the good 
of this 


cauſeleſſe deſerting the royall ſtemme: yet becauſe the haugh- 
tieſt ſpirit is ſtill under fame and opinion , and cannot reſt 
without pretence or colour of right and juftice, the Duke 
firſt ol himfclfe with ticles, which were too many to make 
one good claime and ſerved rather to bulie mens minds with 
muſing , whiles he catcheth the prey , then ſettle their judge- 
ments in approving of his way. Firſt, he was conlin german 
to the C obſer , and hechildlefle: and thus the Duke was 


nigh, though there were a" then he; butthe worſt point 


in 


tregular as God was pleaſed to reduce them by another 


fland, to beenjoyed by the ſucceeding generations. 

Nor was this done by revelation or vition,but by over-ruling © 
the aſpiring mind of Duke William of Normans to bea ſcourge © 
unto Harold for his uſurpation, and unto the people for their - 
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in the caſe was that the Duke was a baſtard, and ſo by the 
Saxon law without the line; nor was there other ſalve therers 
but the Norman caſtome , that made no difference; ſo as the 
Duke had a colour to frame a title, though England had no 
Law to allow it; and this was the beſt flower of his Garland, 
when he meant to ſolace himſelfe with the Engliſh, as may 
appeare by what his ſonne Herry the firſt ſets forth to the 
world in his charter whereby he advanced the Abby of Ely 
into the degree of a Biſhoprick,and wherem amongit his other 
titles he cals himſelfe ſonne of William the great, ©1i Edward 
Regt ſucceſſit in-regnum jure bereditario. © | | 

But it that came ſhort,he had the bequeſt of the Contellor,. 


who had defigned the Duke tobe his fuccelior ; and this was 


canfirmed by the conſent of the Nobility , and principally of 
Harold himſelfe, and in aſſurance thereof promiſed his fiſter 
to the Duke in marriage. This countenanced a donbletitle; 
one by legacy , the other by eletion, and might be ſtfficient 
if not to make the Dukes tithe juſt ; yet Harald's the more-un- 
juſt, and to ground that quarrel] that in the conclufion laid 
the Dukes way open ta the Crown : And for the better varniſh 
the Dake would nat be his own-judge, he referres his Title to 
be diſcuſſed at the Court of Reme 3 and fo flattered the Pope 
with a judicatory power amongſt Princes ( a trick of the new 
ſtamp ) whereby he obtained ſentence in his own behalfe from 
the infallible chaire : The Pope glad hereof laid up this a- 
mong(t his treafures as an —_— to Kings for times to- 
come; And the King madeno leflebenefit of elioppel againft 
«he Engliſh Clergy that otherwiſe might have oppoſed him, 
and of aſſurance of thoſe to him that were his friends, and 
of advantage againſt Harold that had gotten the Crown ſine 
Ecclefiaftics autboritate and by: that meanes had made Pope 
Alexander and all the Prelates of England his enemies. © 
But if all failed, yet the Duke had now a juſt cauſe of quar- 


 rell againſt Harold for breach of oath and covenant , where- 


in. if Hareld chanced to be vanquiſhed , and the Crown 

offered it ſelfe faire 5 he might without breach of conſcience 

OF acceptthercof and be accounted happy in the fin- 

ding, and wiſe in the receiving,rather then uryuſtly hardy in 
| | the 
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the forcing theteof. And this might eccafion the Duke to 
- challenge Harold to lingle combate, as if he wonld let all 
the world know that the quarrell was perſonall, and not 
Nationall. 
But this maske ſoon fell off by the death of Hareld, and the 
Duke muit now explaine himſelfe, that it was the value of 
| the Engliſh Crown, and not the title that brought him over. 
| For though he might ſcem as it were-in the heat of the chaſe 
to be drawn to London, where the Crown was, and that he 
rather ſought zfter his enemies then it; yet as ſoon as he per- 
ceived the Crown in his power,he diſputed not the right, al- 
though that was Edgars, but potleſfſed him(elfe of the long de 
fired prey : and yet he did it in amannerly way,as if he ſaw in 
\ itfom-what more then Gold and precious ſtones: for though 
he might have taken it by raviſhment , yet hechoſe the way 
of wooing by a kind of mutuall agreement, Thas this mighty 
Conquerour faffered himfelfe to be' conquered, and ſtooping 
ander the law of a Saxon King he became a King by leave : 
wiſety forefeeing that a title gotten by ele&ion is more cer- 
ainecheri that which is gotten by power. 


Em A 


CHAP. XLV. 


That the title of the Norman Kings to the Engliſh Crown 
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ND Ome there are that build their opinion upon paſſionate _ 
notes'of angry writers, and doe conclude > the Dukes 
eo | way and title was wholy by conqueſt, and thence ' inferre 
ſtrange aphoriſtnes of ſtate JeſtryQive-to-the government of 
this Kingdome. Let the Reader pleafe to peruſe the enſhing 
r- | particulars,andthence conclude as heſhall ſeecauſe. f 
h- It will eafilybe granted that the title of conqueſt was never 
n. | farther then! the Kings thonghts ;- IF i ever” entered thertiry;; 
oe || <!fe wherefore did he pretend6theb titles to:theworld ? Bur 
becauſe it maybe thonght that his wifdome' ward | nor? fitter 
hit to pretend what he intended; = yetiti prattice interided 
| 2 
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For ſpeaking concerning Ca 


not at what he did pretend:ic will be the skill of the Reader to 
confider the manner of the firſt William's Coronation, and 
his ſacceeding government. His Coronation queſtionleſle 


was the ſame with that of the Ancient Saxon Kings; for he. 
was crowned in the Abbey of Weſtrzinſter by the Archbiſhop of 


Torke, b:cauſe he of Canwrbyry was not Canonicall. At his 
Coronation he wade a folemne covenant to obſerve thoſe 
Laws which were bane & approbate 4 antique leges Regni z, to 
defend the Chucch and Church men, to govern all the peo- 

le juſtly,. to make and maintaine righteous Laws , and-to 
inhibit all-ſpoile and-unju{t judgements. The people alſo-en- 
ered into Covenant with him, Thzt as well within the Land 
as withont they woald'be faichfull to their Lord-King William, 
and in every place to keepe with all fidelity his Lands and 
Honours , together with him, andagainſt enemies and ſtranz 
gers'to defend. It isthe ſelfeſame in ſubſiance with the fealry 
that the Saxons made to-their Kings, as will appeare by the 
paralelling them both together. The Saxons were ſworn to 
defend the Kingdome againſt ſtrangers and enemies , together 
with their Lord the King, and to preſerve his Lands and Ho- 
nours together with him with all taithfulneſfe ; ſo as by the 
Saxon way the allegiance firit terminated on the Kingdome, 
and then as in order thereunto upon the King, with his Lands 
and honours : but the Norman either wholly omitted the firſt 
as needleſſe to be inferted in a municipall Law, ic ſelte beinga 
Law in nature; orelſe includeth all within the words Lands 
and Honours , taking the ſamie in a comprehentfive ſence for 
the whole Kindome , and:ſo made-up the ſumme of the Saxon 
fealty in fewer figures. Which may ſeem the more probable of 
the twaine, becauſe little reaſon can be rendred wy the King 


{hould reſtraine that defence - to: his private lands /( if he clai- 


med all by conqueſt) when as all equally concerned him ; or 
why he ſhould exclude the publique , when as both himſelfe 
ad all he had was imbarked therein ,. and: it: might ſabfiſt 


without him, »but contrarily not he wichout it, appeareth 
not to 'my underſtanding ; nor did the-thing enter into:the 
Kings purpoſe, .if the file of his purpoſes be rightly conſidered: 
hes » Burroughs, and TT 
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that they were built for the defence of the people and King- 
dome; was this the ſervice of walls and fortitcations, and 
not much rather of men within thoſe places of ſtrength ? Cer- 
tainly the plain Engliſh is, that in time of breach'of publique 

aiet and peace,the ſub;eAs were bound to defend the King- 

ome, and in order thereto the people of the ſame,and of the 
Kings right includ-d in the pudlique detence ; elſe ic were a 
ſtrange concluſion, that each nian in particular, and in their 
own perſon alone was bound to defend the Kings right ; but 
being imbodied, the Kingdome. And yet more clearly its ap- 
parent in that the ſervice of the order of Knighthood which 
was the chiefe ſtrength of the Nation: in thoſe daies, was de- 
termined upon the ſervice of the King , and defence of the 
Kingdome ;' or which is more plain , for the ſervice of the 


| King in or for defence of the Kingdome,. as the ſtatute of 
Adortmaine expounds the ſame. But not to force the Kings 


ſence by argam?nt ; if- the King had' purpoſely omireed that 
claufe of the Kingdomes ſafety ob of ar lemma to his 
own perſonall intereſt; it was one of his raſheſt digreſſions, 
wherein he ſoon eſpied his errour : for in the middeſt of his 
ſtrong and conquering army he held himſelte unaffured, un- 
Ikfle he had a better foundation then that which mult —_ 


with the lives of a few at the utmoſt. And therefore beſides 
the oath of fealty formerly mentioned he- eſtabliſhed a law 


of aſſociation , that all free men-ſhould: be ſworn: brethren; 


_ 3.Todefend the Kingdom with their lives and fortunes againſt 


all enemies, - to the utmoſt of their power. 2. To keepe the 

ce and dignities of the Crown. 3. To-maintaine right and 
jaltice by all-means', - without deceiprt and d-lay. gon then 
theſe two oathes together, viz. that of fealty,and:thisof fra- 
ternity 3 and it will eafily appeare, that the allegiance of the 
Englith tothe Norman Kings was-no other then what might 
ſtand. with brotlierhood , and tender regard- of the publique 
above all : and' differing from the Saxon' fealty onely in this 


- that that was'in one oath;& this in two. Wherefore whatſoever 


w—_— ſteered in the reare of the Kings courſe its lefſe mate- 
riall ſo long as the yanne was right,albeit thar the ſequell will 
' prove 
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prove not. much ditterent from the-premiles , as will appeare 


in the foot of the whole account. : | 
Thus entered the firſt Norman upon the Saxon Throne : 
and as he had ſome colour of right to countenance his courſe, 
ſo had his ſonne his fathers laſt will, and yet he had as little. 
right as he. This was Wilz2m Rufus that was of his fathers 
way , but of adeeperdie; and therefore might well be called. 
William Rufw,or Wiliamin grain. He was exceeding happy. 
in the teare or favour of the people, for he had nothing Te 
to make roon for his rifuig.'. True it is he had the good will 
of his father, but he was dead, and probably the people as little 
regarded it as he did them. Nor was it ever obſerved that the. 
Engliſh Crown was of 1o light account, as to paſſe by deviſe 
of ceſtui que uſe 3 and therefore though it,was deligned to him 


* front his tather , yer both rightand poſleflion was left to the 


people. to determine-and maintame. The Clergy-firlt ted the 
way, having fiſt taken a recogniſance of him. for his good be« 
haviour towards them, which he aſſured as farre as large pro-, 
miſes and proteſtations would ſerve the turne : and within 
one yeere atter,ſtanding in need of the favour of the Commons: 
(to. maintaine pofeliion againſt his brother Robert ) he gave 
them as good ſecurity as the Clergy had; which he kept in 
ſich manner, that it was a wonder that one of ſo ſmall intereſt 
in the Title, but what he had by the peoples leaveand favour, 
fhauld rule in ſuch manner, and yet die a-;King : The, fa. 
your of the;people- being like ameteor that muſt be contina- 
ally fed; or it ſoon goes out and'/fals :, for evident it is that the 
right of inheritance was his elder brother Roberts, who was 
the braver man,and mgre oh pan {ouldier;and upon theſe 
principles hadobtained the love of the Norman:Barens (the 
flower of his fathers:chivalry;)%& the liking of the'Clergy, after 
they had found by experience the emptineſſe of their hope in 
his brother William, and was every way do ſaperiour, to.his 
brother in adyantages . as we are left to believe thas Pilliam 
got tbe day without any other graund bnt . onely.that. God 
weuldſ bave it.  'Its true the EngliſhRooke cloſe to:hamibiir 
how they were gained or contained, writers ſpeake not, but 
tel] us-of. his promiſes, which alſo they telus were vaine, 


and 
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- wiſer and fairer demeanure , and-more inclining to peaceable 


NORMANS. | 
and never had iffue farther then would ſtand with his. pro- 
Exit William Rufus,and in comes his younger brother Henry Henry firſt, 
the firſt of that name: A Prince that excelled in wiſdome, and 

by it ruled his conrage, which ſerved him ſo farre as his aimes 

and ends reached : His title was no better then his fathers or 

brothers, but rather worſes for! he liad no colour of laſt will 

to propound him to the people , and his elder brother Robert 

was ſtill alive,and by his ek of the Church in the warre'ot 

Feruſa/em might merit that reſpe& of the Clergy, as not to-per- 

mit him to be a looſer by ſo well deſerving ſervice, as in thoſe 

dajes that was accounted. Nevertheleffe-the Engliſh looke 

npon Henyy as the fitter man for their turne ; being now at | 
handand'Rebert at Feruſatem , and being a native born in Eng- 
land, civilized into the Engliſh garb by edugation , and of; a 


government, which both Normans and Engliſh much inclined 
to as being weary of thirty yeeres {ervice in the warres. And. 

therefore its not marvellous if they applied themſelves to him 

ina way of capitulation , and lefſe wonderfull if he hearkned, yah, Paris' 
thereunto; - and yet neither unadvifedly yeelded'unto by him,» 1100. = 
aar traiteroully propounded by them, as lore in zeale to Mo-'Eadmer. 
narchy conclude the point. The worlt of the whole matter! P<<4+ 
refting in this, that the King bound himſelfe to be juſt, that he 

might be | way and the people to fubmit unto jultice,that they R 
might'bo tree:- like as their anceſtors were, and themſelves by 

the Law eſtabliſhed oughe to be. For that capitulatipn was in 

ſubſtance ſetled by the ancient Jaws of the Saxons mixed with 

ſome additions of laws made by the Kings father , with the 

joynt advice of the grand Conncell of the Kingdom; all which 

both the Norman W3Fiams had often cofirmed. by ſolemn pro- 

teſtations and promiſes, however their ations upon ſudden 

furprifall were male conſaetudines and exaTtiones injuſte , by Math Paris. 
this Kings own acknowledgement, Thus thele thrce Norman 

Kings made their way to the Throne; the firlt, by armes, 

under colourof title : the ſecond, bya kind of title, under co- 

lour of armes; andthe lait by favour: butall entered the fame 

by capitulation, eletion,and ftipulation-; and for the gen on 

ad: 
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had ſome regard eo ſuittheir courle in order of retaining the 
good will of their people,although ina different meaſure, ac: 
cording to the differency of occalions, 
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CHAP. XLVI. 
That the government of the Normans proceeded #þÞon the 
Saxon. principles, and firſt of Parliaments. 


T He principles which I mean,are theſe : Ficſt,the legiſlative 

power and influencethereot upon the whole. Secondly, 

the members of that government, with their ſverall motions, 

Thirdly,the laws & cuſtoms or rules of thoſe motions:and firſt 

concerning the legillative power. Although it be true that the 0 

firſitWil;iams great and moſt conitant labour was to have and to Þ 

hold and had bur little time or liberty to enjoy, -yetithat time | 11 

of reſt which had, he did apply ic and binele in the ſet- | 

_ 1lingof the Laws by advice of Common-councell; I fay, not || 0 

= by adviceof his own heart or two or three Norman Lords, or || |: 

- of the Norman Nobility onely , as ſome men take the confi- | w 

-* dencetoaverre, as if they had been eye-witnefles to the ati- | th 

: * ons of thoſe dajes: but by the joynt adviſe of the grand Coun» -Þ th 

Spicileg.P-59- cell of the Lords and wiſe men of the Kingdome of England. | th 

I will not inſiſt upon force of argument to ſhew that common |} Li 

reaſon nt of neceſſity ſway the King into this courſe, but | mc 

ſhall reſerve that to another place the teſtimonies of Writers || let 
mult now {ſerve the turn; and herein the teſtimony of the 

Chronicle of Leichfield muſt have the firſt Jones . which ſpeaks | fir! 

both of a Councell of Lords, and faith that by their advice he | ref 

cauſed to be ſammoned a meeting of all-the Nobles and wiſe | thi 

men through all the Counties of E-gland, to ſet downe | Lai 

their laws and caſtomes. This was in the fourth yeere of his | by 

reigue, or rather after his entry 3 and as ſoon as the Kingdome | alle 

was brought into any reaſonable poſture of quiet; and which | tati 

« befides the intention of governing the Kingdome according | mer 

. unto Law doth ſtrongly pretend that the Parliament had the 
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legiſlative power and right of cogniſance , and judicature in 
thoſe laws that concerned the Kingdome in generall ; ' and for 
the particular laws or ca{tomes of teverall places or precin&s, 
it was referred to a Committee or Jury in every County to ſet 
them forth upon oath. 

Secondly , . that this Councell had power to change laws 
wy likewiſe appeare in that a& made concerning the intro- 

u 


ion of the Canon law, which ſhewes not onely the power, 


of that Councell in Church-matters , but alſo that the Canon 
was no further in force then the ſame would allow ; and this 
was alſo done by the Common conncell, and the Councell of 
the Archbiſhops, Biſhops, Abbots, and all the Princes of the 
Kingdome z which connection ſhews plainly that there was 
Councell belides that of the Prelates and Princes. 

Thirdly, in matters of generall charge upon the whole body 
of the people the King uſed alſo the helpe of this grand Coun- 
cell, as may eſpecially appeare in the charge of armes inapoſed 
upon the ſubjects; its ſaid it was done by the Common coun- 
cell of the whole Kingdome ; as is witnefled even by the Kings 
own law. It may ſeem alſo that the grand Officers of the 
ſtate were ele&ed by ſuch grand afſemblie- of the wiſe men ; ,for 
we finde that Lanfrank was eleCted to the See of Canterbury by 
the aſſent of the Lords and Prelates, and of the whole people, 
that is, by the Parliament of E-gland: and as probable it is 
that Biſhops were therein alſo ele&ed, for that the Biſhop of 
Liechfield retigned his Biſhoprick in ſuch like afſembly , it the 
meaning of Lanfrank, be rightly underſtood, who faith in his 
letter that it was in convertu Epiſcoporum atque Laicarum. 

Laſtly, that one Law of this Kings which may be called the 
firſt 1A2gna charts in the Norman times, by which the King 
reſerved to himſelfe from the free men of this Kingdome no- 
thing but their free ſervice , in the concluſion faith that their 
Lands were thus granted to them in inheritance of the King 
by the Common councell of the whole Kingdome, and fo 
alſerts in one the liberty of the free men , and of the repreſen- 
tative body of the Kingdome. Theſe footfieps of the Parlia- 
ment finde we in the Conquerours hind), elites other more 
generall intimations ſcattered _— the Hiſtorians , which 

may 
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may induce opinion to its full ſtrength , that this King how- 
ever Conquerour he was, yet made uſe of this additionall 
power of Parliament to -perfe& his delignes , and it may be 
- more often then either of his ſonnes that yet had lefſe pretence 
of ſuperlative power to countenance their proceedings. 

Wiliem Kyfus was a man of reſolution no whit inferiour, if 
not ſurpaſſing his father, and had wit enough for any thi 
but to govern his defires, which led him many times wilds, 
and might occalion conceit that he was almoſt a mad King, 
though he were a witty man:& therefore its the leſlie marvell if 
he uſed not the help of the Common councell more then needs 
maſt ; whete Kings many times are told of that which they are 
loth to know. Nevertheleſſe William the ſecond could not 
paſſe over thirteen yeeres without a parley with his Commons 
and Clergy ; unlefle be meant to adventure a parley berween 
them and his brother Kobert, who like an Eagle eyed his po» 
flurethough hehovered afar of. 

But Herry the firſt was more wile, and being trained up even 
 fromtheCradle in the Engliſh garb, moralized by learning, 
and now admitted into the Throne, found it the wiſeft courle 
© apply himſelte to the cale of an Engliſh King,v:z. to winne 
and maintaine the good opinion of the people by conſorting 
together with them under one Law, and pledging hinifelf 
thereto by taking unto wife one or the Engliſh blood-royall 
by this meanes reſceiſed and reafſumed the Engliſh in_partner- 
{ſkip with the Norman in their ancient right of government; 
and reconciled the minds of the people under a lively hope 
of enjoying a ſetled government. Nor were they greatly 
deceived herein 3 for his courſe was leſle xy Ry then that 
of either of his predeceſfors, and yet we finde little ſaid of his 
parley with his people in a Parliamentary way , _— 
more of his laws then of any of his predeceflors. The reaſon 
will reft in this ,. that the writers of thoſe times touch more 
Ypon matcers of ordinary then politicall obſervation , and 
regarded rather the thing then the place or manner how. Thef ; 
Lawes therefore although: they are not tntituled as made in 
Parliament , -yet in the continuation of the Hiſtory of Bede jt 
noted that the King renewed or confirmed the ancient Law 


A—— II 


in Conellis fperitdr um E | um virorum regnt Angie , which Bede hifi, 1.3. 
may give ſafficient caule to {uppole that he declined not the. c- 3%- 
ancient way 26 more then he did the ancient Law. 
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CHAP. XLVIL 
of the Franchiſe of the Church in the Normans time. 


LA 


| 
He Canon law that ever fince Auſtins comming” like 
: ' - Thunder rumbled in the cloud , now breaks forth with 
t _ confuſion toall oppoſers, It had formerly made many 
$ | faire proffers of ſervice to this land, but it was diſaccepted as 
1 | too fately.toſcrve, vv þ often curteſies received it was al- 
* | lowed asa frienda farre of. For the vait body of the Roman 
Empire like a body waſting with age,died upward, and left 
1 | the Bricons to their own Laws before the ſecond beaſt was 
, | grown, which being young was nourithed under the Impe- 
ſe } riall Law of the firſtbeaſt , till it grew as ſtrong as its damme, 
ie | and began to prey for itſelke. The Empire pereclwingits gray 
$ haires, and the yourhfull courage of this upſtart, was glad to 
ie enter mutuall league with it, the one to maintain the Fetle- 
; | faſticall Monarchy of the other, and that che Immpeviall Mo- 
> | nanchy of the former; and ſo became the Lanon and Imperial! 
tf Law to be united, and the profefiours to be wirinſque Juris. 
Pe | But this parity continued not long; the voangbealt looked 
iy} like a Lamb, but ſpake like a Lyon ; and contrarily the Eagle 
ty hadcalt its feathers and could towre no more ; ſoas by this 
his timethe Pope was too good for the Emperour,and the Canon 
gl lay above the loweriall ; yet allowing ic to: ferve thetame: 
on} and-fo the profeflors of both Laws. became ſtudents in the 
ore} Civill but praRifers of the Canon. © This compelition this 
nd} made beyond the Seas,the great worke was howto traw{port 
(hell it over into this Iſle : for the Emperours could intitle the Pope 
nf to nopomer here, becauſe name he had, Auſtenthe Monke un- 
Wh dents theworke; be offers it to theBritons under thegoud- 
aw} ly-title of Uaivenfall Bibop : _ they kept chomlelvas _ 
| 2 O 


124 


—_——— 


es. 4 


NORMANS. 


Ll. Edw.c. 3. 


Spicil. 167. 
Fox Matt, l.4+ 


Ce. 


of Canon-ſhot.The Saxons allowed the title, but liked not the 
power: The Monk obſerved the ſtop,and left time to work out 
that which preſent cunning could not, being content for the 
preſent that a league of cohabitation houldbe made between 
the two Swords, though. the ſpirituall were for the preſent 
underling , not diſpairing that it wonld worke out its owne 
way over the Saxon Jaw , as it had done over the Imperiall. 
Nor did his conceit altogether faile ; for the Saxons by little 
allowed much , and the Danes more; although the main was 
preſerved untill the Normans came upon the ſtage , who made 
their way by the Popes. leave, and gave him acolour of ſome- 
what .more then ever any of their Saxon predeceſſors had 
done; and to gaine the more quiet voſleſſton of the Crown to 
themſelves, allowed: the Pope the honour of their Councell; 
learned to draw the conveyance ;- which as ſome thinke was 
made advantagioully for the Pope himſelte in'point of tenure, 
but more probably in the covenants. For the Conquerour 


was ſcarce ſetled.in his ſeat, but the Canon law began to ſpeak 


in the voyce of a Royall law:Firſt,complaining of miſ-govern- 
ment, as if the Church were extreamly wronged by having 
the ſame way and law of triall with the Commons of Exgland; 
and then propounds foure ſeverall expedients,enough to have 
undone the whole Gommon-weale in che very entrance ; had 
not-the ſuperſtition of thoſe times blinded both Parliament 
and people , and rendered them willing with that which their 
ſucceſſors in future ages often repented of. 

No offence againſt the Biſhops Laws ſhall be handled in the 
Hundred. | 

By the Saxon law Church matters had the preheminence both 
in the Hundred,and in the County;and it was the Biſhops duty 
to Joyn with the Sheriff in thoſe Courts , to dire and ſee to 
the adminiſtration'of juſtice : and yet the Canon had been a+ 
bove three hundred yeeres foregoing in the negative. 

No caſe concerning the Regiment of ſoules'ſhall be brought 
before the ſecular Judge. 

The Regirnent: of ſoules was a common place ſufficient to 
containe any thing that was in order thereanto : and fo every 
one that hath a ſoule muſt be no more reſponſall unto the 

tem- 
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Pore? Jugs for any matter concerning it , but unto the 


Eccleſtaſticall power; and this not onely in caſe of ſcandall,as 
againſt the morall Jaw or rule of faith , but for diſobedience 
done to the Canons, made afar off, concerning any geſture or 
garve: that may come within the favour of an Eccleſiaſticall 
conceit. 

That all delinquents againſt the Biſhops laws ſhall anſwer 
the fat in a place appointed by the Bifhop to that end. 

So as now the Biſhop hath gotten a Court by the Statute 
Jaw, that had formerly no other Cards to thew but that of the 
Canon, and a Court of ſuch place as the Biſhop ſhall appoint, 
however inconvenient for diſtance or uncertainty it be. 

That the triall of ſuch nuatters ſhall be according to the law 
of the Canon, and not according to that of the Hundred. 

That is, not by Jury, butby witneſſes, ina clandeſtine way 
it the Biſhop pleaſe, or without any accuſer , or by more ſcru- 
tiny , or any-other way that may reſerve the Lay man to the 
breaſt of a-prepoſſeſſed ſpirit of the ſpirituall Judge. And thus 
the poore Countreyman is expoſed. to the cenſare of an un- 
known law in an unknown tongue, by an unknown way ; 
wherein they had no footing but by an implicite faith : And 
herein the providence of God (I imagine ) was more manitelt 
then the wiſdome of man, which was too weake to foreſee 
events at ſo great a diſtance; For queſtionlefle it was a point 
of excellent wiſdome for the people (now under a King of a 
rugged nature that would not ſticke to catch whatſoever he 
could get) to depoſite part of their liberties into the hands of 
the Clergy; from whom moderation ' might be expe&ed as 
from friends and neighbours, and (as partners in one ſhip.) 
mutuall engagement to withſtand the waves of prerogative of 
Kings that ſeldome reſts till it breaks all banks, and ſometimes 
over-reaches its'own guard, and cannot return when it would. 
And thus it fell ont; for many times the Pope and Clerg 
became proteCtors of the peoples liberties, and kept them ſafe 
from the rage of Kings,untill the time of reſtitution ſhould 
come; and became not onely a wall of defence to the one, but 
arock of offence to the other. For the Tripple Crown could 
never ſolder with the Engliſh, nor it with that; the ſtrife was 
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for prevogative', wherein it the Clergy gainedgtheCrown loſt, | 


and no moderation would be allowed. For the conquering 
King was ſcarce warm in his Throne when as the Pope de- 
manded fealty of him for the Crown of England, and the 
Kings own good Archbilkop and friend Lanfranke delivered 
the meſſage; as alſo Anſelme did aſterwards to William Rufus, 
which though Kings had courage enough to deny , yet it 
ſhewed plainly that the Popes meaned no lefſe game then 
Crown-glieke with the King and people , the Archbiſhops 
and Biſhops holding the Cards for the Pope, while in 7 24 
incerim he overſaw all. The Norman Kings thus braved, 
payd the Popes in their own Coyne, and refuſed to acknow- 
ledge any Pope but ſuch as are furft allowed by their concur- 
rance. . 

Thus have we the ſecond bravado of the Canon Law ;' for 
as. yet-it was not ſo fully entered, as it ſeemed. The words of 
the a&t of Parliament its true were generall ; yet their ſence 
was keft to time to expound , and the coarſe of ſucceeding af- 
fairs nevertheleſſe paſied with a nor: obſtante. For whereas in 
thoſe daies the Clergy clatmed both legiflattye and executory 

wer itChurch natters,theNormans wonld alfow of neither, 
bg claimed both as of right belonging to the Imperiall power 
of this 1{land, originally and onely. As touching the legiſla- 
tive r, its evident that notwithſtanding the Canon that 
had long before this time voted the Laity from having to 
doe with Church 'macters; yet the Norman Kings would ne- 
ver allow to the Metropolitans the power of calling Synods 
nor fixch meetings, but by their leave, although ic was ear- 
neſtly contended tor. Neither could the Clergy prevaile to 
excladethe Laity out of their Synods, being afarnbled , Nor 
from their wonted prividedge of voting therein ; albeit that 

for a long, time by:Canon it had been-contradifted. The Yif- 
ferences between the Clergy and the Kings concerning theſe 
and other watters grew ſo hot, that Kings liked not to have 
any. Synods or mectings of publiqueCouncell; and Archbiſhop 
Anſelme complained that #3!l;:am Rufir would not allow 
any tobe called for thirteen yeeres together; which by the file 
of fiory, campared with that Epiſtle, made-wp the kings whole 
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little tonch upon Parliamentary aflemblies in the Norman 
times , Kings being too high to be controlled , and Biſhops 
too proud to obey ; But neceſlity of State, like unto fate pre- 
vailes againſt all other intereſts whatfocver ; and the wifdome 
of Henry the firſt in this prevailed above that of his predeceſ< 
ſors, as farre as their will was beyond his. For it was boot- 
leſſe for him to hold out againf the Church that ſtood in need 
of all ſorts to confirme to him that which common right ( as 
then it was taken)denicd him 3; and theretore{though it colt 
him much trouble wirh Azfelme) he recontinued the liberty of 
pablique conſultations, and yet maintained his dignity and 
honaur feemly well. I ſhall not need to cleare this by par- 
ticulars, for belides the publique confultations at his entrance, 
and twice afcer that, for ſupply or ayd for his warres, and the 
marriage of his daughter with the Emperour, its obſerved 
that the Archbiſhop of Canterbury fiynmoned a Conncell at 
We:ftminſter, but it was axthorizate Regia,and that there aſſem- 
bled magne mnltitudines Clericorum,Laicorum,tam divitum quam 
mediocrium ; and that upon the third day the debate was 4+ ne- 
gotizs ſecularibus nonnullis : The iflne of all was, that ſome 
things were determinata, others dilatz, and other matters 
propter nimium eſtnantis turbe tumultum ab andientia judican- 
tium profligata, Out of which may be probably concluded, 
1. That the Laity as yet were preſent in Councels with the 
Clergy. 2. Thar they were all in one place. 3. That they all 
had votes , and that the major mumber concluded the matter. 
4 That certain perſons uſedto determine ot the major number 
by the hearing , and chat the votes were ſtill clamore non calex- 
lis. 5. That they held an order in devating of affaires,viz. on 
ſome daies Eccletiaſticall, and on other daies fecular. 6. That 
all matters concluded were atteſted by the King, who as tis 
faid, did give his conſent , andby his authority did grant and 
confirme the ſame. And upon the whole matter ic will be 
probable that as yet Councels, and thoſe now called Parlia- 
ments differed not in kind, although poſſibly there mighe be 
difference of names, in regard that ſome might be immediately 


and mainly occalioned, and-urged. by Temporall _——_— 
and 


Conten. 
Wigorn, 


An1127es 


— 


"128 NOAMANS. 


and others by Ecclehiaſticall ; but whether Temporall or Ec- 
cleiia(ticall the firit occaſion was, yet in their meetings they 
handled both as occafion offered it ſelfe. 

Secondly,as the Clergy could not attaine the ſolelegillative 
power, {o neither had they the ſole juridicall power in Eccle- 
liliicall cauſes;for not onely in caſe of errour in the Eccleſiaſti« 
call courts was an appeale reſerved to the Kings court, as for* 
merly in the Saxons time : but even thoſe things which ſee- 
med properly of Eccleitaſticall cogniſance were polleſſed by 
the Kings Court in the firſt inſtance, as that of Peter-pence, 

: which was a Church-tribute,and might be claimed to be proper 
the Charch cogniſance nuch rather then Tythes ; and yet by 


L1.Gulicle. the Law of this Kingdome in the Conqueroars time it is eſpe- 
Ca 20, 


"FF cially provided, that defaults of payment of that duty ſhall 
PICtieh'Y” be amended in the Kings Court, and a fine for default was 
given to the King, albeit that the Biſhop was made the Colle» 
&or, and the Pope the Proprietor. And many other particu- 
lars, which were hoſden to be of Eccleliatticall cogniſance, 
Kings would draw them within the compaſſe of maintaining 
the peace of the Church, which properly belonged to them to 
defend ; and ſo had the cogniſance of them in their own 
Courts , and fines. for invaſion of the Church rights. But be- 
cauſethis may ſeem but colourable , and by way of fattery of 
the Churches right, and not in oppoſition thereof : In other 
things it will appeare plainly that Kings were not nice in vin- 
dicating their own claim-in matters which the Clergy held 
theirs quarto moan, as namely -in the caſe of excommunica- 
tion, a weapon firſt faſhioned by the Charchmen, and in the _ 
exerciſe whereof themlelves were in repute the onely maſters ; 
and yet in this were maſtered by Kings, whoſe Laws dire&ed 
Eadmer- hiſt. and reſtrained the ſwelling of that cenſure, and madeit keepe 
6. meaſure ; whoſe Tenants and Officers or ſervants muſt not 
LL.H,r.c3p.5- medled with by this cenſure, but by the Kings leave ; nor muſt 
they be called to anſwer but. in the Kings Court. That right 
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ſtil] remained to them after the ſpoile made by the Hierarchy 
upon the rights of all therelt of the free men, and therefore 
could not of right be called nova in the Hiſtorians ſence ; ſee- 
ing that it was no other then the ancient cuſtome uſed amongſt 
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the Saxons before that the Clergy had <ither purpoſe or . 

power to reach at ſuch a height as afterwards by degrees they 

attained unto. Furthermore, the Hierarchy as they neither 

could poſſeſſe the legiſlative nor juridicall power in Church 

matters; ſo neither could they poſſeſſe themſelves: for as yer 

they were the Kings men, and the more the Kings men, becauſe 

they now thinke a Biſhopricke but a naked commodity, if not- 

robed wich a Barony. ' Nevertheleſſe, before that ever they 

knew that honour, what ever the Canon was for their ele- 

ion , yet both their title and power de fu&o was derived to 

them from the Kings , who allo inveſted them with Staffe and 

Ring ; nor had the Popeas yet ( though he had conquered 

the Hierarchy) pollefſed himlclfe of their colours; but during” 

all the Norman times the Kings maintained that trophic of 

the right they had from;their predeceſſors, notwithſtanding 

the-many afſaults from Rome,and treacheries of the Cathedrals | 
within the Realm; and albeic ſometimes Kings were too weake Eadmer.Hift. 
to hold the ſhadow, yet the convention of the States did 12+ p.53- 
maintaine the ſubſtance, viz. the right of ele&ion without 5 re Ahn «+ 
intermilſion , as the examples of Lanfrank unto the See of j., on iſt, 
Canterbury, and Anſelme and Ralph his ſucceflors,and of Thomas Wigorn. 
into the See of Torke , and Ralph coadjutor to Thurſtan Arch- An1128. 
biſhop of the ſame See , and of Gilbert into the See of Loxdon, Sicil. 142. 
belides others, doe ſufficiently ſet forth : whether it was be- A 
cauſe the convention of ſlates was more ſtout, or that the 

Biſhops .now wedded to temporall Baronies were ſo un- 
queſtionably intereſſed in the publique affairs of the Common- 

| weale, that it was againſt common ſence to deny the 

States their vote and cogniſance of their ele&ion , | cannot 
determine 3 yet it is a certaine truth , the more Baron,the lefſe 

Biſhop, and more unmeet for the ſervice of Rome: politiquely 

therefore it was done by Kings to hold theſe men by a Golden 

hooke, that otherwiſe had proſtituted themſelves to a forraine 

power, and provedabſolute deſertors of their Conntries cauſe, 

which now they muſt maintaine under perill of the lofle of 
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their own honour. TILES | | 
In the next place, as they were the Kings men ,' ſo their Bi- 
ſhopricks and Dioceſſes were under the Kings power to order, 
| 'L as 
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the ſame from all Epiſcopall or ordinary jurifdi&ion,as in- the 


Spicil.i65, 


Ll.Hen.1+ c.7- 


Greg:epiſt|.9. 


Eadmer:hiſt, 
| 4 P-97 » 


as by. the adviſe of the Biſhops and Baronage ſhould be thought 
molt conyenient ; either to endow an other Biſhop with part 
thereof and ſo to make two Diocefles of one, as befell in the 
cale of the Dioceſe of Lmncolne , out of which the Dioceſle of 
Ely budded in the time of Henry the firſt , or to endow a Mo- 
naltry or ether religious foundation with part , and exem 


my Bow al ©, ra wm _ 


example of the foundation of the Abby of Bartell in Sfſex, in 
the time of William theConquerour may appeare. 

Laſtly, what ever the firſt intention of this.recited Statute 
were,it may probably be judged,that it was but a noiſe to {till 
the Clergy ; and that it never had more then a liveleſfle ſhape, | O 
not onely in regard of the befare-mentioned particulars , but 
eſpecially in regard of that ſubſervient law of Herry the tirlt 
concerning the County court which reciteth it as a cuſtome in 
his time uſed,that the Biſhop and Earles,with other the chief 
mien of that County were there preſent as aliſtants in dire 
Qory of Judgement. And that in order are handled firk mat- 
ters of the Church; Secondly,Crown pleas; Thirdly and lat 
ly, Common pleas ; however therefore the King ſpake faire, 
they either ated not at all, or fo cooly as the current of the 
cultome was too ſtrong; but moſt probable it is , that the 
Kings ſpake faire till they were ſetled in their Thrones, and 
afterwards pleaſed themſelves : for by the generall thred of 
ſtory it may appeare that the Clergy in thoſe times were more 
feared then loved, and therefore riden with a ſireight reine 
The Prelacy on the contrary grew unruly , yet too weake for 
the rugged ſpirits of the Norman Kings they are glad tobe 
quiet, and the Pope himſelfe to drive faireand ſoftly , as judg 
ing it em 1 poteftatem Regalem mitius traFtandam , and 
contintied that jcourſe and poſture-till the calmer times 6 
Henry the firſt ; wherein they mended their-pace, and got that 
without noyle which they had long ſtriven for, vis. the 
eminence and preſidency in the Synods., though the King 
himſelfe bepreſent, and (if the Hiſtorian writeth adviſedly 
the whole ordaining, or legiſlative power, for ſo runnes « 


n= - 7 3 


file or phraſe of the author, Archiep3ſcopi & Epiſcopi ſtatweru | 
un pr pac Regis , as it the preſence the King and his B: hz 
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rons and people were but as a great Amen at the common 
prayer ( after the old ſtampe_) to fer a good colour upon a 
doubtfull matter to make it goe down the better, How the 
Kings brooked this draught,l cannot ſay; but it hath madethe 
kingdome ftagger ever ſince , and it may be feared will hardly 
rccavyer its perfect wits, ſo long as the brains of the Clergy and 
the Laity thus lie divided in feverall Cels. | 


CHAP. XLVHI. 


of the ſeverall ſubſervient juriſdiFions by Provinces, 
Marches, Counties, Hundreds, Burronghs,Lordſhips, 
and Decennaries. | 


Hi the Normans owned no other rice then that of C On- 


queſt, doubtlefle their mother wit muſt needs have taught 
them the expediency of preſerving the particular ſubfervient 
juriſditions of the kingdome, intire and unquaſhed , if they 
regarded either the benefit of their conqueſt; or reward of their 
parteners. and allies; unleſſe it ſhould be allowed unto Con- 
querous , to be more honourable for them to'doe what th 
will, rather then what is meet. But hereof there is no al 
of quelton in this preſent ſubjeft: fornothing is more. cleare 
then that VP ales enjoyed in the Conquerours time, and for 
ages after him, its ancient liberties, Tribute excepted ; nor did 
conqueſt ever come ſo nigh to their borders as to trench upon 
the liberties of the Marches. For as it had been a piece of ftate 
nonſence to have holden two peoples under conqueſt, and 
their Marches in freedome3 or to preſerve them in good neigh- 
bourhood by Marches , which by the law of Conqueſt were 
made one:ſo was it no lefſe yaine if all had been once ſubdued 


1 by conquelt,to have raiſed up the liberties of the Marches any 
J More. SECE 


And as they had leſle cauſe to have invaded the bounds and 
ancient limits and partitions of the Counties, ſo gneftjonlefle 


| had they ſo done, they wonld have' taker the old conrfe of 
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the Micklemote, as they did divide the Diocefſe of Lincolne 
into two Dioceſles by advice of the Biſhops,Princes, and other 
wiſe and holy men, and turned the Abby of Ely into a Biſhopy 
See. , But it was their wiſdome to preſerve the ancient Land- 
marks; andno lefſe both wiſdome and care to continue their 
due priviledges.and intereſts to each. Every County had its 
Court , and every Court its wonted jurifdition : No com- 
plaint muſt be: to the Kings Conrt if right may be done in 
the County 3 nodiſtreſſe muſt be taken but by warrant from 
the County,and that mult be after complaint thrice made. The: 
County court muſt be caHMed- as our ance!tors have appointed : 
ſuch as will not come as they. ought,ſhall be firſt ſummoned, 
and in caſe of defaulc deſtrained, at the fourth. default; the 
complainant ſhall be ſatisfied out of the diſtrefles ſo taken,and 
the King alſo for his fine. Theſe are the expreſſe Laws of the 
Conquerours own eſtabliſhment ; the laſt of which alſo was 
confirmed by another expreſſe Law , faving that he would 
allow but of two ſummons and two diltreſſes, before execus+ 
tion. And as it was one principall worke that he undertooke 
to redace the Lawes into courſe ; which had'been intermitted 
during the violent times of bis father and brother (the firſt of 
whom never had liberty for reformation, and the latter never 
had will ) ſo among{t other Laws he ferled thoſe concerning 
the County court, namely , That the Biſhops, Earles, and chiefe 
men fhoxld be preſent for direfion. 2. That it ſhould be holden once 
each moneth. 3. That the Church matters ſhould precede, and then 
the Crown pleas. And lafily, the Common plas; beſides ſome 0+ 
ther particulars concerning pleading, and proceedings in the 
handling of cauſes. Neither were theſe cauſes of a petty re- 
gard onely, but of greateſt concernment : (ne.example I ſhall 
remember the reader of,and not recite zn terminzs,but referre to 
Mr Seldens own pen. The occaſion was this: Od» the Conque- 
rours halfe brother was by him made Earle of Kert,and there- 
with had the gift of a_ Feritory in Kert; and raking ad- 
vantage of the ew diſpleaſure at the Archbiſhop of Canter- 
bury, poſſeſſed himfelfe by diſſeilin- of divers Lands and Tene- 


ments belonging to that See ' : Lanfrank the ſucceeding Arch- 


biſhop being informed hereof , petitioned: to the King that 
juſtice 
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juſtice might be done him ſecundum legem terre; And the King 
fends forth his Wric to ſtmmon a County court : the debate 
Jaſted three daies before the free men of the County of Kerr, 
in the preſence of many chiefe men ,. Biſhops and Lords, and 
others skilfull in the Laws; and the judgement paſſed for the 
Archbiſhop Lenfrank upon the votes of the free men. This 
County court was holden by ſpeciall ſummons , 'and not by 
adjournment , as was allowable by the Saxon Law upon ſpe- 
ciall occaſions : And this ſuit-was originally begun , and had 
its finall determination in the County court, and not brought 
by a Tolt out of the Hundred court , as is ſuppoſed by an Ho+» 
nourable reporter 3 nor by the ancient laws could. the ſuite 
commence in the Hundred, becauſe the Lands and Tenemeats 
did lie in ſeveralt hundreds and Counties: Theupſhot of all 
i; that the County courts in thoſe daies were of fo great eſteem 
that two of the greateſt Peeres of the Realme ,, onea Norman, 
the other an Italian,did caſt a title. in fifteen .mannors, two 
Townſhips, with many liberties upon the votes of the Free- 
holders in a County court, and that the ſentence was allowed 
and commended by the King, and ſubmitted to by all. 


In the next place we are to come to the Hundred Courts,of Hwndre4 
which there are by the Normans allowed two ſorts; the firit court. 


whercof was holden twice a yeere : This was formerly called 
the Torne, and was the Sheriffs Court ; hereoft-lictle notice is 


taken,ſaving that by the Laws of Henry the firſt its worke ſeems Ll.H:n 1.c8, 


to be much deſigned to the view of free pledges. But the more 
ordinary Court,is that which belongs to the Lord oi the Hun- 
dred, unto whom allo belong the tines in caſes there concer- 


ned. This Comrt is to be holden once in each moneth ; and no ſuit L'- Guliclm. 


to be begun in the Kings Court tht regularly ought to begin in the 3 
Hund ed. Ny diſtringas ſhall iſſue forth till three demands ma le in | 


the Hundred. And three diſtreſſes ſhall then iſſue forth 3 and if cap, 
| pon the fourth the party appeare not,ex:cution ſhall be by ſale of the L\. Guliclas 


diſtreſſe,and the complainant fhall receive ſutis faction. 

But by the latter Laws of the ſame King there is but two x 
{\nmons allowed, and then two diſtreſles ; and in caſe no ap- 
pealance be,execution ſhall.oe for the complainant,and tor the 


Kings fine. 
Laitly, 
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Cap. 64« 
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Laitly , as the caſe concerned either perſons ar places, ſome- 
times they uſed to joyn ſeverall Hundreds together into one 
Court : but this was by ſpeciall Conmmilſion or Writ. 

As touching inferiour Courts of Towsand Mannors,there's 
little obſervation to be had, being of too private a regard to 
come into fame in thoſe rough times z yet in Herry the firſts 
Laws its ordered that T own courts thould meet every moneth; 
and that Lords ſhould hold Plees either in their own perſons, 
or by their Stewards, and that the chiefe man in that Pariſh, 
with foure other of the chiefer ſort, and the Miniſter or Pariſh 
Prieſt ſhould joyn their afliftance in that worke. But in no- 
thing more did the Norman Kings ſhew their paternall love 
to the Common: weale ,* then in the law of pledges or Decen- 
ners : foras of all other beauties it ſuffered moſt blemith from 
the ſtorme of the Norman invaſion ; ſo was it their eſpeciall 
care to renew the lite thereof,not now amongſt the natives 
onely,, but Joyning the Normans to the Saxons in the ſame 
bond of brotherhood, utterly drowned thereby, all memory 
of Lordly power, and ſo of divers peoples making one ,. con- 
quered even conquelt it ſelfe, if any were, and made all joynt- 


- partners in one common liberty. 
Ll.Gulielm, 


Every free man muſt be'under pledges to fatisfie juſtice in 
caſe of delinquency. 

Over every nine perſons under pledges there muſt be one 
man in authority. | 

View of free pledges mmlt be to ſee that the Decennaries be 
full; and if any be departed,to enquire the cauſe : and if any be 
come in,whether he be under pledges or not. 

_ And thus the Norman Kings had their people under treble 
guard : one of fealty, the other of ailociation , and the third 
that of pledges; and all little enough to ſecure that which they 
in their own conſciences might have fome cauſe to queſtion, 
whether it belonged to them or not. | | 


CHAP, 
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CHAP.-XLIX. 


of the immunities of the Saxon free men unaer the Noy- 
man government. 


He freedom of an Engliſh man conſiſteth in three parti- 
* culars: Firlit,zin ownerſhip of what he hath. Secondly 

in voting any Law wherby that ownerſhip is to be main- 
tained: and thirdly, in having an influence upon that Judi- 
catory power that mult apply that Law. Now that the Eng- 
liſh under the Normans enjoyed all this freedome unto each 
mans own particular , belides what they had in bodies aggre- 
gate, may appeare, as followeth: The free men of England 
were ſuch as either joyned in the warre with Harold againſt 
the Normans 3 -or ſuch as abſented themſelves from the way of 
oppolition or enmity, and were either waiting upon their 
own affaires, or'{tiding with the Normans : and queſtionlefſe 
all the ſadneſle of the warre befell the firſt ſort of the Engliſh ; 
whole perſons and eſtates ('to make the waies of the firſt Nor- 
man W:lliam regular, and of one piece) never fell ſo low: as 
to come under the Law ( orrather the will ) of conqueſt ; 
but in their wortt condicion were in truth within the direQory 
of the Law of forfeiture for Treaſon againſt their Soveraigne 
Lord,whoſe claim was by title, as hath been already noted. The 
other ſort either did appeare to bethe Normans friends, or: for 
_ appeared ſo were; and ſo never offending the Law never 
ſuffered any penalty ; but held their perſons and poſſeſſions 
ſtill under the patronage of Law, as anciently they and their 
anceſtors had done ; and that this was the Normans meaning, 
they publiſh: the ſame to the world in a fundamental]: Law, 
whereby is granted, That all the freemen of the whole King- 
dome ſhall have and holdtheir Lands and poſſefſions in heredi- 
tary right for ever. 

And by this being ſecured againſt forfeiture,they are further 
ſaved from all wrong by the ſame law which provideth, 

That they ſhall hold them well or quietly, and in peace free 
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from all unjuſt Tax, and from all Tallage, fo as nothing ſhall 
be exafted nor taken, but their tree ſervice which by right they 
are bound to performe. 

This is expound:d in the Laws of H. 1, cap. 4. that no 
tribute or tax ſhall be taken, but what was due in the Confele 
ſors time. 

Under the word Tax is underſtood monetaginm commune 
per cipitates,or comitzt ur; {o as aides and eſcuage arenot inclu- 
ded, for they are not charged upon Counties and Cities , bur 
upon Tenures in Knight-lervice : nor was Dane grelt hereby 
taken away, for that was a Tax in the Confeflors time, and 
grant:d by Parliament. | 

So then the Norman Kings claimed no other right in the 


lands and poſſeſſons of any of their ſubje&s, then under and 


by the law or common right; and they conclude the law with 
a ſicut , which 1 thus Engliſh, As it is enaQted to them, 
(or agreed by them.) and unto them by us given and granted 
by the Common-councell of our whole Kingdome, 1 leave 
the words to be criticized upon as the Reader (kall pleaſe ; be- 
ingwell affared that the moſt ſtrained ſence can reach no 
further then to niake it ſound as an eſtoppell or concluſion 
to the King and his ſucceſſors, to make any further claim unto 
the eſtates of his'ſub;e&ts then by Law or right is warrantable; 
under which notion conqueſt never did nor can come, as ſhall 
more fully be manifeſted hereafter. But the right genius of 
chis law will alſo more evidently appeare by the praQtice of 
thoſe times, which even when juſtice it ſelfe did moſt impor- 
tune , 1o tenderly regarded the liberty of mens eſtates, that 
no diltreſſe could ifſue without publique warrant obtained, 
and upon three complaints firſt made, and right not done; 
and when rape and plunder was in the heat , and men might 
ſeem to have no more right then they had power to maintaine: 
yet even then this Law was refuge ſafficient for ſuch as were 


| oppreſſed; and was pleaded in barre againſt all uſurpations-and 


intruſions , under pretext of the Conquerours right whatſc- 
ever , as Dy the eaſe of Edwine of Sharzeburne may appeare. 
Secondly,that the tree men of England had vote in themaking 


of Laws, by which mexm and t#um was bounded and nuintai- 
. | ned 
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ned, as may appeare by what hath been already faid; nor 
ſhall I endeavour further therein. Thirdly, they had an in- 
fluence upon the judicatory power 3 for firlt, the matter in fa& 
was determined by the votes of the free men, as the Lawes of 
the Conquerour,and of Herry the firſt doe ſufficiently manifeſt. 
Secondly, they had an influence in the making of the Sheriffe, 
who as well as the Biſhop was by ele&ion of the people. 
Thirdly , they had an intiuence upon all Judges by ſetting a 
penall Law upon them in caſe of corruption ; which ifnot ſo 
penall as to take away lite,was nevertheleſſe penall enough to 
make an unjuſt Judge to be a living pattern andexample of 
miſery,to teach others to beware, 

Two things more muſt be added, though ſomewhat colla- 
terall to this purpoſe. Concerning the right of the free men 
inthe common Mint , and in their villains. Concerning the 
Mint,that the Saxons having made it as parcell of the demeſnes 
of the kingdome, and leaving to the King onely an overſeer- 
ſhip, reſerved the controll and chiefe ſurvey thereof to the 
grand Councell of the kingdome, who had ttated the ſame in 
the Confeſfors time. But after him the Normans changed the 
current according to their own liking , till by Herry the firſt 
it was reduced into the ancient courſe, allowing no money 
but ſuch as was currant in the daics of the Confellor , whoſe 
laws alſo ( with ſome alterations'by the Conquerour, w:th 
common ___ he allo eſtabliſhed. Concerning the Lords 
right to their vil}ains it is obſervable, firſt, that liberty of in- 
franchiſement was allowed , which could ncver have been, 
had not the liberty of the ſubje& been ſaved. Secondly , that 
Infranchifement properly is the worke of the people, or the 
body , and the Lord was to deliver his villaine by his right 
hand unto the Sherifte in full Connty court, and pronounce 
him free from his ſervice, and ſhall make roome for him by 
free paſſage and open doores , and deliver him free armes,vis;, 
a Lance and a Sword, and then he is madea free man, as 1 con- 
ceive, to all intents and purpoſes. Otherwaies there might be 
manumitlion, as if the villaine remained in a City, Burrongh, 
walled Town, or Calile by a ſpace of a yee-e aud a day, and 
no claime made to his ſervice by his Lord , he ſhall be thence- 
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. 
forth free trom the {ervice of his Lord tor ever; and yt this 
manumilion con!d not conclud2 any but the Lord and hi 
hcires or alignes : nor could it inforce the body to allow that 
for a menver which was none betore. Thirdly,that notwith. 
ſtanding they allowed the Lords liberty of infranchiſement, 
yet would they not allow them free liberty of diſpoſing them 
as other chattels z noc bythe Jaw of the Conquerour might 
they ſel] their villains out of the Countrey,or beyond Sea,tor 
the King had right to the mediate ſervice of every villaine, 
though the Lord had the immediate ; and therefore that Law 
might hold in force : neverthelefſe the Ordinance that An- 
ſelme made,that no Lord ſhould fell his villaine, they would ne- 
ver allow for a Law,nor did it hold in force. 


ls 


CHAP. L. 


A recolleFion of certaine Norman Lawes , coneernin 


the Crown in relation to tho(e of the Saxons ſornerly 
mentioned, 


Call them Norman Lawes becauſe they were allowed b 


them or continued in force, although many of them had 


their originall from the Saxons. 


One God muſt beworſhipped; and one faith of 
Chriſt maintained thoroughout the whole King- Þ 


dome. 


This is found amongſt the Laws of King #1; m publiſhed 
by Mr Selden, and was for ſubſtance in the Saxons time, ſaving 
that we finde it not annexed to the Crown ſummarily untill 
now ; ſo as by this law Hereſie and Idoletry became Crown 
pleas; and the like may be colle&ed concerning blaſphemy, 
concerning which its ſaid, as of the ſervants killing his Lord, 


L!. Hen. G75 that its impardonable : nor could any man offend herein, but 


it endangered his whole eſtate. The triall of theſe crimes is 
not found particulatly fet forth. It might poſlibly be in the 


meeting 
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meeting of the Clergy, and as poſſibly in the County court 
of the Torne where the Biſhop was preſent Jars Divina 
edocere. 


Peterpence, Cirickſceate, and Tithes, muſt be 
duly payd. 

Theſe are all Saxon laws united to the cogniſance of the 
Grown, as formerly hath been ſhewed : Onely the firlt William 
eſpecially provided , that in eaſe any man worth thirty pence 


in chattels did pay foure pence for his part ; it ſhouldbe ſatf- 
ficient both for himſelfe and his retinue , whether ſervants or 


3 


Ll.Gul, C1 8, 


& Cc,'0. 


retainers : and defaults in payment of theſe duties were finable Li,Hen.1 co. 


to the King. 
Invation upon the right of Sanctuary fined. 


3+ 
Li.Gulielm. 


T his I note,not ſo much in relation to any ſuch law amongſt cap.1, 


the Saxons, as to the future cuſtome, which now began to 
alter, according to the increaſe or wane of the Moone. I doe 
not hnde this miſdemeanour to be formerly ſo much taken to 
heart by the Crown 3 nor poſlibly would it have been at this 
time, but that the King mult prote& the Church , if he meane 
to be proteCted by it: and it was taken kindly by the Church- 
men, till they found they were able enough to defend their 
owne right by theriloes Amonegſt all the reſt of Church 
rights this one eſpecially is confirmed , viz. That any delin- 
quent ſhall have liberty of SanQtuary to enjoy both life and 
member , notwith{tanding any law to the contrary» This 

riviledge was claimed by the Canons ; but it muſt be granted 
by the Temporall power, orelſe it could not be had; and 
though it be true that Kings formerly did by their Charters of 
foundation grant ſuch priviledges in particular ; yet could not 
ſuch grants create ſuch immunities contrary unto, or notwith- 
ſtanding any publique law of the kingdome ; and therefore 
the Monaſteries had their toundations confirmed by Parlia- 
ment, or generall aſſembly of wile men , it the firit toundarion 
was not laid thereon. 


Working upon the feaſt dates pumthed by fine. 
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Before this time no daies for ſolemne worſhip of God were 


- acknowledged by the law of the Kingdom,but the Lords daies, 


By this all daies celebrated or inſtituted by the Church for that 
purpoſe are defended by the civill power,and breach of the 
holy obſervation of theſe daies made inquirable, and puniſhed 
among other pleas of the Crown. 


Breach of the peace, bloodſhed, and manſiaughter 
puniſhed by fine. 


This was the ancient Law of the Saxons,and was continued 
without alteration till about Alfeds time, (whoſe zeale again(t 
blood cauſed murder to be puniſhed with death; but the Danes 
bringing in a moderationit it may rightly beſo called, are 
now ſeconded by their kindred the Normans , who will not 
admit of puniſkment by death, partly becauſe being a warlike 
people , bloodſhed might ſeem to ranke it felfe under the Re- 
giment of valour; and partly becauſe they owed much to that 
Title for the poſſeſſion of all that they had gotten in E-gland. 
And to prevent {candall,entring upon the reare,opinion ſept 
in, that a miſerable life was more penall then death; and there- 
fore in crimes of the deepeſt die they would to tine and lofle 
of member: and which courſe prevailed molt, either to {top 
or inlarge the courſe of that ſinne,was left to the diſpofition of 
ſuch as intended to make triall. But in matters of lefſe ma- 
lignancy the purſe rather ſmarted then the body,wherein they 
proceeded fo tarre as to puniſhment of death by violence; yet 
was not the fine to be meaſured by the judgement of the mercy 
or rigour of any perſon, but onely of the Law it ſelfe, which 
fet down in certainty both the nature and quantity of the 
fine; and left that memoriall upon record of a good mind at 
lealt to an equitable and juſt government. In all theſe caſes of 
breach of peace the Kings Court becomes poſſefled of the right 
of cognilance, and the peace is now called the Kings peace; 
not ſo much becauſe that it is left onely to his providentiall 
care to maintaine as becauſe the fines, for molt of thoſe 
crimes pertained to the King : for otherwiſe there is a ſort of 
crimes that are contra pacems vicecemitis, as will be more cleared 
hereafter, 
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] ſhall conclude this ſubje& with theſe three obſervations : 
Firſt, that the Laws in thoſe ancient times of the Normans 
were {o general], as they then made no difference between pla- 
ces or perſons; but whether the peace was broken upon holy 
or common ground , or upon a Lay-man , or one in orders, 
the Lay power ſeiled upon all. The ſecond is the care they 
had for apprehending of the offenders in this kind. If the 
party {Jaine were a Norman or Frenchman , the Lord of the 
mantlater was charged to have him forthcomming within a 
certaine time , or to pay the Kings fine of 46 Marks fo long as 
he had wherewith to ſatishe , and what remained the whole 
Hundred was charged, Bart it the party {lain were of any other 
people, the Hundred was immediately charged with the man- 
tlayer, and mult bring him to anſwer within a certaine time, 
or pay the Kings fine. The third and laſt is, the care they had 
to prevent breach of peace for the future : Firſt in ſetling of 
nightwatches by all Cities, Burroughs, Caſtles,and Hundreds, 
in ſuch manner as the Sheriffe or chiete Officers by common 
councell hall adviſe for the beſt ſafety of the Kingdome. 
Secondly , in forbidding intertainment of unknown perſons 
above three daies without ſurety for his good abearance, or 
becomming his pledge for the publique ſafety , nor to let any 
perion paſſe away without teſtimony, under the miniſters and 
neighbours hand of their good carriage. 


A man committing adultery with a married wo- 
man ſhall forfeit to his Lord the price of his life. 

This made the crime inquirable ar'the common law as an 
oftence contra pacem Domini ; but afterward it was finable to the 
King , and inquirable among{t the pleas of the Crown by the 
law of Henry the firſt, 

Force upon a woman, to the intent to raviſh her. 
is fineable; but if a Rape be committed , it ſha'l be 
puniſhed with loſle of member. 

The Crimes and offences againſt this Commandement were 
alwaies puniſhed in the Temporall Courts, by fine at the leat; 
andare |til] in the Normans time proſecuted in the ſame way 
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notwichftanding the growing authority of the Canon, 


Robbery 1s finable. 


The different Law between the Saxons, Angles and Danes, 
now by the Normans is ſetled in the more mercifull way ; and 
in cale the delinquent made flight, the pledge ſatisfied the law 
for him. But inthe latter times of Henry the firſt the law was 


again reduced to the puniſhment of this crime by death, and fo 
hath continued. 


There ſhall be true weights and meaſures 
throughout the Kingdome, and thoſe ſhal be ſealed, 


And this was the conltant Saxon Law. 


Perjury to be puniſhed by fine, and as formerly 
{till inquirable amongſt the Crown pleas. 


_— 


CHAF.: £1. 


The like of Lawes that concerne common intereſt of 
Goods, 


F Cartell be taken by diltreſſe the party that will replery 
them ſhall pay for the returne of the Cattell, and give ſecu- 
rity to bring the diltrefſe into the Court, if within a yeere and 
a day it bedemanded. 
This Law I take to be intended where the Cattell are taken 


dammage faiſant ; becauſe nothing ſhall releaſe the diſtreſle in 
other caſce, but obedience to the ſummons. 


No diſtrefſe ad comparendum ſhall be taken but after three ſe- 
verall ſummons, and fo many defaults niade; and in ſuch 


caſe diitrefſe ſhall iflue by efpeciall order from the County 
courts 


I noted this partly to ſhew the difference of the Normans from 


the Saxons in the delay of execution of juſtice by ſo much 
mean procefle , and partly to ſhew the difference between the 


Norman 
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Norman times, and theſe daies wherein mens Cactell lie open 
to the diltrefle of every oppreiing or extorting Bailitfe or un- 
known perſon, and no ſummons made at all , whereby many 

oore mens eltates are cither undone, or they mult ſubmit to 
theun;ult demands of their adverſary, 


| No manner of goods of above foure pence in valew ſhall be . 

. CL _ X 9 * 
bought unlefle in the prelence of foure witnclles of the Town. x1 Guida, 
And the vendor ſhall ſatishe out of his own eſtate, if the ſale cap.4z. 
be not effeQuall, and in cale the yendor have no warrant for 
ſuch goods by him fold. 


No living Cattell (ball be ſold, but onely in Cities, and be- L!.Guliclm, 
fore three witneſſes ; nor ſhall any thing forbidden be ſold cap.6c, 
without warranty. . 4 


No faires or markets ſhall be holden , but onely in Cities, P44: <-57- 
Burroughs, walled Towns and Caſtles, Jo 
Theſe Lawes concerning fales and markets were ancient 
Saxon lawes, and tend all to the avoyding of cheating men of 
their Cattell by furrepticious fale of them made by ſuch as had 
no right. 


= 
Goods found (hall be publiſhed by the finder to the neigh- bo: 8 
bourhood ; and if any makes claime and proofe of thei to be L1-Galiclm. 
his, he ſhall have then, giving ſecurity to bring them into the ©P-7- 
Court, in caſe any other ſhall within a yeere and a day make 
his claim thereto. : 
The children of- perſons inteſtate ſhall equally divide the L\.Guliclm, 
heritage. Cip.36, 
| This is zx termins the Saxon law,and therefore concerning 
FF itl {hall referreto the ſame formerly recited; onely I ſhall adde 
| hereto the law of Henry the firſt, which may ſerve as an expla- | 
nation of the former. Any free man may deviſe his chattels Let - 
by will : and it hedie inceftate,his wite, children, parents, or 
next kinne ſtall divide the ſame for his foules good. The firit 
branch whereof was ancient, and doubtlefie in continual] Wo; 
at 
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but the iniquity of the Norman rude times was ſych , that the 
Lords under ſurmiſe of arreares or reliete would ſeiſe all the 
per{onall eſtate after the tenants death, and fo the right of laſt 
wils was ſwallowed ap; but this reftoreth' the power of laſt 
wils into its place, and in caſe the party died inteſiate,preſer- 
veth a kind of nature of deſcent , although they be more per- 
ſonall. Nordoth that laſt clauſe of the ſoules good diſannull 
| the ſame,although the words nay ſeem to carry away the be- 
nehit to ſome other hand. For the whole matter is left to th 

diſcretion of ſuch as are next to the inteſtate. | 


CHAP, LIL. 


Of Laws that coucerne common intereſt of Lands, 


He Laws that concerne Lands , and peculiarly belonging 

to the Normans,are ſuch as concerne principally the te- 
nure of Lands; which if duly conlidered , although ſavoured 
ſomewhat of the King, yer little of the Conquerour: for 
generally it muſt be granted that tenures long betore and after 
this time, were as thaſervices, ordered according to the will 
of the giver, in which as the King had the greateſt ſhare , and 
he the moſt publique perſon of all: io were his donations or- 
dered chiefly to advance the publique ſervice;and in this regard 
the tenureby Knight ſervice might more principally challenge 
theKings regard then the regard of allthe great men beſides.But 
this was not the ſoare,yea rather it was the beauty and ſtrength 
of the Kingdome; and for which the King deſerved an hono- 
rable name above moſt of his progenitors, who had not fo 
much land to diſpoſe of as he had,and therefore could not ad- 
vance that ſervice in any proportion equall unto him. The ſore 
that cauſed ſo many 11ghes, was the incumbrances raiſed upon 
this moſt Noble and free ſervice, which through the evill of 
times by this meanes became the moſt burthenſome and the 
onely loathed and abhorred ſervice of all the reſt.] ſay through 
the evill of times ; for it cannot lodge in my thoughts but in 
the 
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the Norman times the incambrances were nothing ſo great as 
of latter ages, and that nich hath been imputed to the Lawes 
of the Conqueronr , which they never deſerved , as may ap» 
e in theſe particulars, which the Laws of Herry the firſt 
(cal preſerved -irmemory. | 7 ov S4h; gt 
| Tenant of the King or other Lord dying, his heire ſhall pay 1 Reliefe. 
no other reliefe then what by Law is due. regu 
That which by Law is due is ſet down in the laws of William ,,*: 20 


& 12! 
the Conquerour. Jy 
C8. Horſes ſadled and bridled. 

4. Helmets. 

4. Cotes of Maile. Ll.Guliclm, 
| 4. Shields. cap-32, 
© 4- Speares. 
1 4- Swords. | 


| [+ Patties Ebridled and ſadled. 


The Reliefe of an Earle 


4- Horſes with Saddles & Bridles. 
| - | 2. Helmets. | 
EI ; 2. Cotes of Maile, 

| The Reliefe of a Baron < "_ 
| 2.5words. 


nee Cbridled and fadled. 


{His beſt Horſe. þ 
His Helmet. | 
His Cote of Maile. _ | , Ibid.'c,24. 
 ÞÞ TheReliefe of a Vayaſor to | His Shield. L 9, w 

| hisLord _ I His Speare. [ I00 


Ibid. c-23: 


His Sword. 
[Or if he had no Armes, | 
C then he was to pay J_ 


. Thereliefe of the Countrey man is the beſt beaſt that is in 


If His poſſeſſion ; and of him that farmeth his Lands a yeeres L-Gulicis, 
rent. ; CaP. 29+ 
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te Marriages 


Dower. 


Y+ have ker dowet and portion Fo) long as ſhe Keeps unmarried, | 


Theſe are the Reliefes due by law, and now fetled in goody 
or artnes , but afterwards turned into money 3 and its likely 
that the ill cuſtomes in the fornier times did extort both mg. 
ney and armes, or ſuch ſamtnes of money as they pleaſed ; and 
by the very words of the law it ſeemes they had brought ittg 
an atbitrary power to take what they could get , and yet all 
againſt Law. 


The Kings tenant ſhall adviſe with the King in marriage of 
his daughter, ſiſter, heece, or kinfwoman ; and his widdow in 
like manner. 

The ſence hereof in ſhort is, that theſe might marry at their 
own will, without paying fine or compolition to the Lord, 
and yet muſt have K's liking of the Lord ſo fatfe as to declare 
whether the man intended were his enemy ornot, and fit to 
performe Knight ſervice, This law was therefore grounded 
upon the preferit diſtreſſe of affaires , wherein the nation was 
unſetled, and common right having eſtabliſhed a mutuall truſt 
berweeh Lord and Tenant found out this meanes to preſerve 
the ſame ; for if the mitriiipes of thoſe that are related to the 
Tenant in ſuch tmanfict 4s tay ivherit part or all his lands, or 
have joynture therein; ſhould be left altogether ac the liberty 
of the Tenant or his widow; it maſt needs follow that the Þ 
mutuall truſt between Lord and Tenant muſt faile , and the 
publique receive damihiage. And therefore if this cuſtome were 

of Norinan birth,it was bey6tteh bpon. a Saxon law,and might 
the rather be owned by the Engliſh, 


The widdow. of the Kings Tenant having children, ſhall 


"The portion here is in the Latine word maritaginm, which 
| take to be the mary portion given by the husband accor- 
ding to the Saxon cyltome, when as the dower in land was 
not in uſb, whereof is {ſpoken formerly in that Chapter of 
dower. And the Normans were neceſlitated to introduce this 
cuſtome of theirs with themſelves, partly becauſe it wasa pri- 
xg which was their own by birth, and it could not be 
waved without an evident wrong done to the wives of the 
men 
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men who had ventured theie lives in that ſervice; bur princi- 
pally becauſe jt would not conlilt with the worke in hand to 


diſclaime that cultome which muſt needs be of intinite con- 
ſequence in the efteAing of what was principally ſought after, 
viz. the union of the two peoples Normans and Saxons into 
one : 1 ay it was principally ſought after. by the Norman con- 
querour , if not led thereto by his own genias , yet neceſſita- 
ted thereto by force of reaſon of ſtate , as ſhall appeare here- 
after. And what could be imagined a more ready wayto ſtay 
the eftulion of blood,and all other unhappy events of enmity, 
then by taking away enmity it felte? or a more ſpeedy and 
certaine courle for union, then to reduce the men and women 
of each people to mutuall ſociety, and to feale up all by a 
lating bond of marriage? or greater encouragement for the 


comfortable proceedings therein,then the ſetling of the con- 


ſtant maintenance of the wife, incaſe of ſurvivorſhip by the 
law of dower of the Lands and Tenements of the Husband ? 
which was ſo full of contingencies , and uncertainties in the 
portion of goods that was by the Saxon Jaw appointed to the 
wite in ſuch caſe. Nor wasthis all; for by marriage thus made 


Lindenbrog. - 
Concil. Ans 
ham. C19, 
Ll.Edm- 


to the Normans they had a great hold, not ſo much over the 


Engliſh,as in the Engliſt,and that not onely during covertare, 
but by reaſon of this title of Power the women became te- 
nants,and under the Lords wing,(o as they durft not willingly 
and illegally offend their Lord in their widdowhood,nor by 
law nor reaſon match themſelves and their dowry to any other 
that was not firſt allowed by the Lord to be' in friendſhip wich 
him ; and thus became the tenants widdows to be at theliking 
of the Lord for their marriage: and the like hereto may be 
Aid concerning the hnsband in caſe of tenant by the curtelie; 
and howeverby the Norman former pradtile itrwas much di- 
kurbed; yet by Henry the firſt icwas again reduced to'its for- 
mer right, rather then originall arilting ftronthis grant, as ſome 
hold , and-proved advantagiousfor the ends aforeſaid. Now 
As. touching their marriage portion of goods , becauſe the 
Saxon law 'bad already.endowed them thereof, - they could 
not be induced to lay down their known ancient right , till 
they found the new law-of dower to ſettle , and fo ror ſome 
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4 
Waradſbip. 


M. Paris. 


time both laws were in force, untill the more ancient Saxon 
law had an honourable burial].Neverthelefle for the preſent the 
law abridged that right ſo farre as to limit it to the widdow 
during widdowhood:, according to the former Saxon lay. 
Upon conſideration of all which it may well be conceived 
that the power of.the Lords in conſenting or difſenting to 
the marriages of their tenants, widdows, and'wards , was not 
ſo much an uſurpation upon the common right of the Engliſh 
ſubje&s, as a cuſtome rationally , and with great wiſdome, as 


the courſe of affaires then ſtood, upholden and allowed 'a« 


mong[t then , principally for the ſpeedy ſetling of a peace 
able government,and conſolidating of two Nations into one, 
and wherein England was then ſo happy as to come to a con- 


cluſion in ſeven: yeeres, which coft their anceſtors nigh two: 


hundred yeeres experience with the Britons, beſides a world 
of blood(hed that-might have been ſpared, ere they could finde 


, -out the right wayto a delired peace by mutuall marriages had 


between them. 


Such widdow ſhall: have the caſtody of the Lands of ſuch 


children; or otherwiſe ſuch other perſon as by right ought to 
have the ſame. 


This 4s the firſt news of Wardſhips, that paſſed abroad cum 


privitegio ofa received Law , which together with the former 


declare' the right cuſtome of the Normans, and thereby the: 


zinjuſtas conſuetudines quibus Anglie regnum opprimebatur, viz: 
Arbitrary reliefe taken-of the Tenants eſtate,arbitrary marria- 
ges-made of their perſons,and arbitrary grants of guardianſhip 
of their lands; for as yet oppreſſion was not ſo high flown as 
to calt the government of the perſons of their Wards ont of the 
view of theLords provifionary care,upon adventure of the next 
inlaw,whether man or woman,wite or unwife, under pretence 
to train him up in military ſervice fit for the Lords-own ſaſety 
and 'the Kingdomes lifeguard :. but it was the proper ground 
of the Lords own ſeiſure and right of ward(hip,: he being loo» 
ked upon by the eye of common reaſon as the onely meet man 
that both'could and would -effe that worke, ſos might be 


moſt adyantagious to the publique, which ſeemed'to be chiefly 
CONs 
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concerned herein 5 and- upon the! ſame' general ground the 
ſurvey of fooles accompanied the former, albeit it was not in- 
ww praiſe till Henry the firſt brought it in, as the Mirror of Juſt ice 
py. | faith (fo.258.) yet it'came upon an ancient foundation laid Ll. Canut,z7, 
4 | inthe time of theDanes. For my own part Twill riot diſpute 
o | tle:point whether this caſtome of Wardſhip was purely Nor- 


ot | man, or whether it was derived from the Saxons anciently, 
h |- whovoflibly might have ſome reſpe&to i er, in ſuch ca- 
s | fs to traine them up for the publique ſervice in point of 


1 | war,eſpecially being poſſeſſors of a known right of reliefe, as 
« | well as Alfed-the Saxon King did undertake the worke for- 


I the training of ſome ſuch parcicular perſons in learning for ater Meney. 
I» the ſervice of the publique, in time of peace and civill govern» 
o: | ment; yet. thus much appeareth that guardianſhip of Lands 
d was a known cuſtome enough to make and maintaine a right, 
e and that it by law was a right belonging to ſome perſons be- 
1 fore others, and that this had been a cuſtome before the for- 


mer unjuſt cuſtoms crept into government of the Conquerour, 
and principally of his fonne Rxyfus : and thongh ir be queltio= 
; nable whether it ſetled firſt upon'the Normans or the Engliſh, 
yet its 'manifelt that if one people had' it, the other people” 
now' comming into union with that people, 'could not in 
reaſon except againſt that caſtome which the other people had 
taken up upon ſo honorable grounds as reaſon of State, which 
as the times then were, was evident and ſuperlative; eſpecially 
the cuſtomes bting under the regulating of Law, and not of 
; any arbitrary-power',  and'can be no preiidents of the reliefe, . 
| marriage and ward{hip that after ages ufurped: | 


| Tenants in'Knights ſerviee (hall hold their Lands, &c. ac- capsy. 
quitted of all taxes, . that they, may be more /able to'provide © '5. 
Armes, and be more ready and fit for the Kings ſervice, and Aeguittal.. 
defence of the Kingdome. © | | | 

This law whither it be a renewing of a former caltome, 
or-an- introda&tion -of a new Law; its cleare it was npon an 
eld ground”: * That Tenants by Knipht ſervice muſt be reddy 
for the ſervice of their Lord, and defence of the kingdome, 
whereof afterwards: But the law is, - that theſe men ſhall m_ 
"1/4 clic. 
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| theirfands of that tenure acquitted of all taxes,though legal 
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impoſed upon the body of the Kingdome, which nualt doom 
ceived to be for the publique benefit, vis. either for the pre« 
paration or maintenance of publique warre z for tn ſach caſes 
it hath been in all times beld unreaſonable that thoſe whoſe 
perſpns are imployed to ſerve in the warves ſhould hold lands 
doubly charged to the ſame ſervice, vis. to the defraying of 
their own private expences in the warre, and maintenance of 
the publiquecharge of the ſame warbelides. 


— 
Ce Vo 


CHAP. LIHI. 


of divers Lawes wade concerning the execution of 


juſt ice. 


A Lthbough in proceedings. in caſes of vindicative juſtice 
delinquents might ſeem to be left rather to the fury then 
none of the.law; yet ſo long as men areaunder the law, 

and not without the Jaw , it hath deenalwajes held a part of 
juſtice 'to extend what moderation might poſlibly ſtand with 
the honour of the Jaw, and that otherwiſe an over rigid and 
fierce proſecution of the guilty is no lefle tyranny then the 
perſecution of the not guilty; and although violence was the 
proper vice of thete times ,. yet this point of honour. mult be 
given to the Normans, that their Sword had eyes and” moved 
not altogether by rage;but by reaſon. | 


No fentence ſhall palic butupen ayerment of the complaint 
by accuſer or witnefles produced. :. -- , +1 | 
Fine and 


pledges ſhall be according +0 the quantity of the 
offence... a | 


- Bytheſe 4wo laws, of Heawry the firſt the ſubje&ts were delive- 
rad tram three greato 


d tr. ppzdiians:; fighty inimaking.them offth» 
dzrs without complaint orwitnefle, | Secondly , in impoſmg 
inmoce-ate fines. L aſtly,inurging extraordinary baile. . 


For- 
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; Forfeiture of feltons Lands is -redaced to a yeere and a 
day. | | (! | oa] 

The Normans had” reduced the Saxon law in this caſe anto 
their own laſt, which ſtretched their defire as farre as the eſtate 
would beare 3 bur this being ſo prejudiciall to the immediate 
Lords who were tto-offenders in this caſe; and ſo contrary tg 
the Saxon law, it was both done and undone in a ſhort ſpace 
by the allowance of Herry the firlt, 


Intent of cciminall offences manifeſte& by a& puniſhed by 
fine or mula. IM | 

This by Alfreds law was puniſhed by Talioes Iaw, but now 
by a law of Henry the firſt reduced to multts, 


Mainperners are not to be puniſhed as principals, nnleſſe 
they be parties or privies to the failing of the principall. 

This law of Herry the firſt repealed the former Jaw of Can 
tw , which muſt be acknowledged to be rigorous, although 
not altogether without reaſon. | 


No perſon ſhall be impriſoned for committing of mortall 
crime anleſle firſthe be attainted by vetdi& of twelve men. 

By impriſonment is intended cloſe impriſonment , or im- 
priſonment without baile or mainpriſe; for otherwile its ap> 

rent that as well by the Saxon as Norman laws men were 

aght to triall by reſtrain. 

Appeales of murder reſtrained within the fourth degree. 
Before this law Appeales were broaght by any of the blood 
or kinne of the party llaine ; but now by Henry the firſt reſtrai- 
ned, The ground ſeerns to be, for that affe&tjon that runnes 
with the blood;grows [b cold beyond the fourth degree that 
the death ofthe party is of fo finall account as can it ſcarcely be 
reputed.a loffe of (ich conſequence to the party, as to expoſe 
the life or price of the life of the manſlayer unto the claime of 
ſuch-an one 5 and thus the Saxon law that gaye the ſatisfation 
in ſuch caſt to the whole kindred,berame limiced to the fourth 
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degree, as I conceive from the Ecclelialtical conſtirution concer- 


ning marriage. Two 
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; Two things more.concerning juridicall proccedings may 
be noted, the one concerning ſpeedy courle of juſtice, wherein 
they may ſeem to juſtihe the Saxon way , but could never at- 
taine to their pace , in' regard they yeelded ſo much time ts 
Sammons, :Efſoines, &c. The other concernes eletion of 
Judges by the partics 3 for this we finde in thelJawes of Hemry 
the firlt. | 


— — 


CHAP. ITV. 
of the Militia during the Normans time. 


T He power of Militia is either the legiſlative or executory 
< Þ power; thelegiſlative powerwithout contradi&ion reſted 
© in the grand Councell of the Kingdome, to whom it belon- 
( ged to eltabliſh laws tor the government of the kingdome in 
; time of peace. And this will appeare in the preparation for 
- warre, the levying of warre, and gray thereof after its 
 devied:; for the preparation, it conliſteth in Teavying men and 
- munition, or of money ; In all which queſtionlefſe will 
{ be a difference between railing of warre by a King to re- 
/ vengea perſonall injury done tothe Kings own perſon , and 
- a warre raiſcd by the whole Kingdome, or repreſentative body 
. thereof, which is commonly done in defence of publique in- 

rereſt , and ſeldome in any offenfive way , anleſl; in recovery 
_ of aright of poſſeſſion, either formerly loſt , or as yet not 
« fully ſerled. Now although it be true that ſeldomie do inju* 
, ries refle&tupon the Kings perſon alone,but that the Kingdom 

will be concerned therein to endeavour a remedy; yet becaulc it 
- may fall out otherwiſe,Kings having been occalioned to leavy 
\ war of their own accord,but in ſuch caſe could neither compel 
, the perſons of his ſabje&s or their eſtates to be contributory. 

And of this nature l take the warre leavied by Harold againſt 

the Conquerour to be, wherein the greateſt part of the King- 

dome was never ingaged ,. nor therefore did it feele the dint 

of the Conquerours Sword at all; and in this caſe the Militia 


muſt - 
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nit be allowed to ſich as beare the purſe: nor can it be con. 
cluded to be the Milicia of the Kingdome, nor any part there- - 


of, although it miay connive thereat. But to ſer this conli- 
deration alide , as not coincident at all with ths Norman in- 
agements after they were crowned ,' and to take all the ſub- 
Great warres to be meerly defenſive of the' right of the 
Crown , as in ſober conſtruttion they will appeace to be: as 
touching the Jevying of money , its evident that it lay onely 
in the power of the grand Councell of the Kingdome; for 
otherwiſe the laws were ſetled that no Tax ſhould be made or 
taken, but ſuch as were due in the Confeſſors time, as former! y 
hath been ſhewed. Secondly, for the preparing of men and 
municion, ic was done either by tenure or by ſpeciall law ; as 
touching tenure, it was provided by way of contra&, that 
thoſe that held by Knights ſervice ſhould be ready with their 
Armes to alliſt the King for the defence of the Realme : So as 
they were not bound by their tenure to ayd him in any other 
caſes. Others were alſo by eſpeciall law of the Land bound 
to be ready for their ſervice in that kind : For all the inhabi- 
tants of this Kingdome held their eſtates nnder' a generall 
ſervice, which by conimon right they are bonnd to perforthe, 
»iz. in time of danger to Joyn in defence of their Countrey :. 
This is the common fealty or -allegiance which -all mii owe ; 
and which if negleCed or refuſed; renders the'x rty guilty. of 
treaſon-againſt his Countrey, *andhis RT rae 4 alcy. 
of forfeiture,” according to the oId Saxgn 14 Rvived and des 
clared by'Hery the firtt. © T has the Taw made preparation for 
the war, both of men and Armes. Caſtles and Fortswere'like- 
wile either firſt made by the order of 'the grand Counzell, or 
otherwile allowed by them for the defence of the Commons; 


and the Kingdonie;'1o was theltw 6FPYW7nm moet Phe 


ying.and matinaging! of thewart© ninlk nor Be dale 
jure ro belong to" che rep elentacive" boy "1d farre 44, may 
conltſt. with the: direfory part ," for that it is 4 maine pit of 
the: government of the!Ki - And 


1gdome in times's Wife And 
therefore Henry the firſt , anionpli Mix Taws Nod. Jer ae 


vary courſe of Jaw making, - provideth for the ordering of 
men in the army in the field , -and eſtabliſhed a law, that ſuch 
\ as 
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as forſooke their colours or afſociats in the field , during the 
battell, ſhould be puniſhed with death , and forfeiture of is 
. wholeeſtate. Nor yet can it be denyed but that de faFo Kings 
» of their own accord,and by ſecret Conatl did dire& therein; 
either in the vacancy of Parliament, which was the general} 
caſe of the firſt times of the Norman Conquerour,and the 
whole reigne of Willam Rufus ; or by connivance of the grand: 
Conncell, while they ſaw nothing done but what was well 
Ll.Hen.1-c.13. done. Nor can it be rationally ſaid that Kings by ſuch advice 
as they have (in the receſſe of the grand Councell ) levyitg 
warre in defence of the publique, according to rules, doe 0- 
therwiſe then their duty; or if the grand Councell looke on, 
ſee nothing 'milgoverned', and: ſay nothing, chat they doe 
other then 1s meet ; For it muſt be remembred , that Kings in 
their firlt original] were rather Officers for warre, then peace; 
and Iþ are holden by all Antiquity ,'and as Generals in warre: 
were called Reges or Imperatores by the Grecians, Romans, and, 
power at ſuch times as warre was concluded , at the 
all eng of the pa they cloſe their Dax or Rexy 
be mW hich and he being choſen , all bound 
chef elves to Non at oupt -couhes and:to defend his perſon: 
Fy as whilea King keepeth within his place, ih time of danger 
its his daty firſt - fitirre himſelfe, andftic up- the reſt fo tom to lead: 


| thaw, and order hee as may be moſt for the publi pet - 
| be eſta- 


IG pOverne 1y by ſuch Lawes as are or 
by onde of the publique meeting;z. and;.in caſe of ſud 
den T; igences aha his ke witss and in all this is\the com- 


oy no EI infringed, in-regard that all is. for the: 

hee buoy once ,. to. which the Knights are bound by their- 
Wert of ea the law. . Andchiswas this King- 
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CHAP. LV..-. 


Chat the entry of the Normans into this Iſland contd not 
be by conqueſt. af 


Hat in point of fat the entry of the Normans into Erg- 
land was not by Conquelt,will ſuticiently appeare from 
what hath been already noted. I ſball make one ftep 
further , and ſhew , that as atfaires then ſtood with the Con- 
gerour, it was impoſſible for him to merit that name againſt 
the ſtream of providence , that had preingaged him to three 
ſorts of men, viz. the Normans,the Clergy,and the Commons 
of England. ; | 
It muſt betaken for a ground that Duke #il/am muſt give 
all faire correſpondency to the Normans, conſidering they are 
members of his own body, and the arme of his ſtrength, with- 
out which he could doe nothing. And its not lefle certaine, 
that however the Sea divided. the two Countries, yee long 
before the arrivall of the Army,the Normans and Saxons were 
ſo well acquainted by the latter accetle of the Danes, that 
partly by marriage and other intereſts the Normans made fo 
great a party in Exglaud, as that party merited no lefle from 
the Dake in his enterance , then thoſe hebronght with him; 
and therefore both they and their allies in all reaſonimuſt ex- 
pet ſuch reward of their faithfulneile to him, as the other had; 
nor could the Duke deny the ſame, unlefle he had diſclaimed 


his own intereſts, whereof he had none toſpare. Secondly, 


their merit from the Duke was accompanied with no lefſe 
mutuall relation to his Army , v:ing of the ſame blood with 
themſelves, and of ancient acquaintance,” 'and as impoflible 
for the Duke to keep them from conſociation with the mixed 
people, as to abſtrat the mixed people each from other; one 
orboth of which muſt be done, and the Conquerours muſt be 
kept from incorporating with the conquered , or el{@ the-law 
oFocbondl cannot hold. THR theſe two'had OT 
2 a 


M. Welt. 
An.1072, 
Ll. ouliclms 


C- $Fs 


156 


nent OE 
4 ee tt 


— 


NORMANS. 


had the Dake by his manner of rewarding his Army dilabled 
bimſelfe from holding , however he might ſeem to have by 
conqueſt. This was his gift of Mannors,Lands, and Franchi- 


- ſes anto his ſouldiers , compleated with their ancient rights, 


and priviledges in free ſervice; otherwiſe ic had been lictle 
better then a trap to bring his own men into bondage, who bnt 
lately were free ſouldiers under no better then a Dake of their 
own eleftion ; and their government in their own Countrey, 
however big, yet had not yer brought forth a loveraignty into 


the world; their Duke no compleat King , nor. thernſelves {o 


mean as vaſfalls; and it was equally diffticals for him to get 
up higher, as for them to ſtoop lower : And however , it was 
dangerous now for the Dake to try malteries, unlefle he mea- 
ned to hazzard all, and to change the ſubſtance for the ſha- 
dow.Laſtly,to lay them all alide,and to take theNormans as in 
themſelves conſidered, a people under ſach laws and cuſtomes 
as were the ſame with the Saxons, and originally.in them, and 
from them derived into Normandy by Rollo, or ſome other; 
or take them as a people willing to lay afide their own law, as 
{ome writers affirme, aud. more willing to take up the Daniſh 
caſtomes, which were alſo very-nigh a kinne to theirs, and in 
part ſetled by the Danes , in that part of the Kingdome where 
themſelves moſt refided. Ir muſt be concluded., that a go- 
vernment by law was intended, and fuch a law that was no 
way crofſe to the fundamentall laws of this Kingdome , but 
concurring therewith; In' every of which regards the tuture 
generations may juſtly claime their immunities as ſucceffors 
and heires unto the Normans, albeit no Saxon could have-en- 
joyed orderived the ſame to poſterity. 

A ſecond ſort of men that made the King uncapable to hold 
by conqueſt was the Clergy, a conliderable part of the King- 
dome in thoſe daies,whenas in every Nation they grew check- 
mate; and in-this Kingdome had well nigh the one halte of 
the Rn fees, and thereby a principall parc of the1trength 
of the Kingdome, beſides the conlciences-of themall ; and tor 


a reſerve they had the Pope in the reare ,, whoſe power in every , 


Kingdome was little inferionr to that of the Kings owne,and 


therefore ſufficient to ſtop an abſolute conquelt, unlelle it ve 
| r 
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firſt conquered. But the King came in upon great diſadvan- 
tages in both theſe regards : For whereas his pretence upon 
his entery was to advance juſtice principally teward the 
Ctergy , who- formerly were wronged by Harold or voiced ſo 
to be, this bound him trom injultice and oppreſſion ; and fur- 
thermore the Pope had-him in a doable bond; one as Prince 
of the Engliſh Clergy; the other as Judge of the title of the 
Crown by the Kings own elettion ; and that by ſentence; for 
the King had merited of him, it not to hold the Crown it 
ſelfe by Pak to the Roman See, yet by ſuctſ{ervices., as: that 
the tripple Crown ſhould be no loſer. The King therefore 
muſt reſolve to have no more to doe with the Church then 
will ſtand with the Popes liking, unleffe he meaned to adven- 
ture himſelfe and all he had into the danger of the great care, 
of which the King would ſeem more ſen{ible then perhaps he 
was. Nor were thoſe times of the Church ſo moderate, asto 
bring forth-Chnrchmen that would catch the good will of the 
Laity by condeſcention, or Popes of that height of perfe&ion 

as to part with one tittle of their great Titles, muchlefſe oughs 
of that pitch of power which they had griped, though it would 
faye the world from ruine. Inall which regards « Norman 

Duke was too far inferiour to attaine by conquelt any thing in 

this Kingdome, wherein the Pope or Clergy claimed onght to 

have or doe. | 

A third ſort of people avoided'the dint of conqueſt either by 

timely ſiding with the Norman, or by conſtant relifting of 
him,or by neutrality. Of the firſt fort were many,both Lords 

and others, that ah affinity and'conſanguinity were become 

Engliſhmen to the Norman uſe z others were purchaſed there- 


unto by the Clergy , that were zealous for the Popes honour, 


that was engaged in the worke.Of thoſe likewſe that were: re- 
ſolute in-the defence of the liberty of their Country there were 
not a few that purchaſed their liberty, who otherwiſe might 
under pretence of treachery have forfeited the ſame to the 


 Fapaciovus humour of the Conquerour ; and this was not done 
onely by valour, for Normandy ſtood ina tottering condition 
. with their Dake ; partly. drawn away by the French, that fea- 
red-the Dnke would be too ſtrong for them; and partly de- 
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_ clining their own | further ayd, leaſt their Duke ſhould bein 


great tor the Dutchy. It was therefore wiſdome in the Con. 
querour to ſettle the Engliſh affaires in the faireſt way to gaine 
them for himſelfe, who had been fo brave againſt him. But 
the greateſt number , eſpecially of the commons, looked on 
while the game was playing, as contented with the caſt of the 
Dice , what ever it ſhould be. Theſe were afterwards by the 
King looked upon, not as enemies (as the preſident of Edwin 
of Sharneburne witneſſeth ſufficiently)but upon ſach as either 
were or by faire carriage would be made his friends; and theres 
fore he concluded them under a law of afſurance, that they 
that had been fo peaceable,ſhould have, and enjoy their Lands 
as intircly and peaceably as they had formerly done before his 
entry. To conclude therefore this point: if thele three parties | 
of the Engliſh Normans, the Engliſh Clergy, the ſtout Engliſh, 
and the peaceable Engliſh be ſet alide from the title of conqueſt, 
it will be probable that not onetenth part ef the Kingdome 
were ever under other change then of the Governours owne 


perſon. ; 


CHAP. LVI. 


A briefe ſuruey of the ſence of Writers concerning the 
point of conqueſt. 


He clamours in ſtory that the Conquerour altered and 

made laws at pleaſure, brought in new cuſtomes, mole- 

ted the perſons and eſtates of the people with depopu- 
lations,extortions,and oppreſlions , others of that nature 
have made Jatter times to conclude his government to be (as 

. of aConqueroyr) |meerly arbitrary , and that he did what he 
liſt : howdifterent this concluſion is fromthe intent of thoſe 


Writers I know not; bnt if the Kings title and government 


was as a Conquerour , then was.his will the onely law, and 
. can adminiktr no:tauſe of complaint of wrong and jc 29 . 
--9N;' and therefore f theſe be taken in nature of complaints, | 
_ | X they | 
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could have been no tranſgreſſion or cauſe to complaine. But 
& £ if the Reader ſhall apprehend theſe paſſages in Writers to be 
+ B no other then ſober relations, then were it not amiſfſeto con- 


N ſider from what ſort of men theſe complaints or relations doe . 


e roceed, viz. from Writers that have been cloyſtered men, 

ele ſeen in affairs of State more then "9 common report and 
rumour 3 prejudiced by ,the Kings diſpleaſtre againſt their 
Cloyſters, and therefore "xg wenn; of matters in the ſaddelt 
ſence , and nnny times far beyond the truth , and might as 
well be ſuppoſed to miſrelate ,. as to miltake. For if we ſhall 
touch upon particulars, I thinke no man will deny but the 
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Engliſh, if the premifles be rightly confidered : and therefore 
though ſomewhat be true of the plundering of houſes of Reli- 
gion,perſecuting of the Engliſh Nobility, depoling of Biſhops: 
and Abbots, whereof they {peake ; yet all might be deſervedly 
done in a legall way, and in execution of juſtice, whereof 
Hiltories are not aleogether ſilent; Nevertheleſſe,if in the pro- 
ſecution the King did ſhew a kind of rage, and ſome raſhneſle, . 
Eg be imputed to the common infirmity of great men 3 

r hy nj ver upon thoſe that are inferiour,makes them 
mad ,- 1o doth treachery again them that are ſuperiour make 
them lictle other 3 eſpecially if they be overtaken with a fit of 
paſſion in the inſtant, or their minds wrapped into a whirl 
poole of affaires. W 

But the change of laws makes the greater noiſe; wherein 
what change they ſaffered;may appeare from the premilles, if 
Writers have delt uprightly ; Otherwiſe generall impautations 
þÞ without paticulys in{ances will never ſway. opinion con« 
e | trary to the curranc of the, laws that are publilhed , eſpecially 
s B fecing we have obſerved theerrour bf the beſt Hiſtorian. of 
e thoſe tinxes, in calling thoſe things new which were anciencly 
e uled in England, before, Notmendy was in a condition of a ſtate. 
t | Yetifthis ſhould be granted,and. thatchere yere fuch change 
of laws as'is pregended,ig-makes riothing -to-the point of (con- 
. queſt, ſo long-as tht new Jaws are made by advice of common 
Councell ,- and: for the common good; and:fo long as they 
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they declare plainly that there was a law in title, or elle there. 


King allowed property indifferently , as well to Normans as _ 
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are eſtabliſhed to be rules for government, I remember its 


athrmed by ſome of thoſe ancient Writers , that the Duke or 
King would have brought in the cultomes of Norwey , but the 


carnelt mediation of the Englilh prevailed again{ it; and it 


 evincerh two things to my opinion: firit, that there was que- 
{tion made what law ſhould be eſtabliſhed. Secondly,that not- 


withſtanding the intereſt that the Normans had in the King- 
dome , they could not prevaile to bring in the whole body of 
their law, or of the cultomes of Norwey, which were not onel 
the prima.,materis of their law, butalſoinkind had a ſetling 
at that very time in thoſe places of this Kingdome where the 
Danes had their principall feate; andtherefore not altogether 
ſtrange to the Saxons themſelves. The ſumme of which will 
be this , thatupon debate a law muſt be ſetled, and that not 
che law of the Conquerours own will , nor the law that ſaits 
with his deſire; but the ancient law of the Kingdome : and 
therefore if at any time the unquietneſle of ſome of the Engfiſh 
brought the King to ſome thoughts of arbitrary rule, and to 
{hake oftthe clog of Saxon law ; it was long ere it ſtirred, and 
ſprang up too late to raiſe thetitle of conquelt ; and withered 
roo ſoon to ſertle it. * S 

As touching the change of cuſtomes (for that alſo is impu- 
tee to theConquerour_) it cannot be denied but ſome altera- 
tion might be in matters of ſmaller conſideration ; yet are the 
Writers not without miltake in the particular inſtances ; For 
whereas they tell us that the Conquerour tooke away the 
cuſtome' of Gavell kinde, and brought the cuſtome of diſcent 
to the eldeſt ſonne; and that Kerr ſaved their liberties and con- 
tinued this cuſtome of Gavell kinde ; I ſhall not contend about 
the liberties of Kent, but maſt till 1 ſee better reaſon hold the 
optnion'of- the change of-inheritance 'to bea meere conceit : 
For { beſides what hath been already ſaid'concerning that cu- 
ſtome of Gavell kind ) if i we believe Glanvile , the difference 
was between Lands holden by Knights-ſervice, andin ſocage: 
cthe'firſt of which inhis time- by-aucierit: caftome alwaies de- 
ſcendedtothe; eldefd: zand: thoſe Eahlls- thatwere holden-in 
Socage ( if ' not partible by cuſtorne; '4n'whictFcaſe they weiit 
equally to all-the ſonnes'))' went by caſtome inſome places to 
oP | the 
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the eldeſt, in other places to the youngeſt ; fo as the rule of 
inheritance in the Norman times was caltome, as well as in 
former times, And furthermore.if the cuftome of Gavell kind 
had been the generall ca{tome of this Nation , the King by his 
change had contradifted his own Prerogative, and granted as 
great a liberty to his ſabj*As as could have becn invented : For 
had the caſtome of Gavell kind happened upon the Lands in 
Knight ſervice, it had brought all the ſonnes under the law 
of Wardihip , and had made a ready way to inthrall all men 


of worth,and undo? all husbandry ; the tirſt whereof had been = 


as advantagious to the Kings private intereſt,as both deftruQive 
to the publique. 

Nor is it cleare from any Authour of credit, that the Nor- 
mans changed the tenures of Lands ; albeit that it cannot be 
denied but ſuch Lands as he had by forfeiture, or otherwile, 
were in his own Pome to diſpoſe upon what tenure he plea- 
ſd ; for as well before the Normans time as long after,tenures 
were like as the ſervices were, all at the will of the donor; and 
were of as many individuals almoſt as the minds of the ow- 
ners; ſome being of more generall regard and publique uſe, 
are recorded among(t the grounds of Engliſh laws ; none of 
which appeare to me to be of Norman originall,althongh they 
received their names according to that diale&. 

Thenext thing objected is the change of Language , which 
thing ſome Writers tell us the King endeavoured ; or which is 
worle, to be ſo abſclute, as to be abſclute tyrant, and to pub- 
liſh laws in a forreigne language, that the people through 
ignorance might the rather tranſgreſſe, and thereby forfeit 
their eſtates This (if trae ) fo far differed from the nature of 
a Conquerour,as rather proveth that he was put to his ſhifts : 
Nevertheleſſe the thing taſteth ſo much of ſpleen , as it might 
occaſion diſtruſt of other relations concerning this ſubje& : 
For beſides that it is nonſence for a Conquerour to entitle 
himſelfe by a cheat, where he hath an elder title, by conqueft ; 
[ ſhall in full anſwer to that calumny inſert a paſſage of an Hi- 
ſorian that was in the continuall view of publique affaires in 
thoſe times , who ſpeaking of the Conquerour ſaith, That he 
commended the Conteſffors laws to his Juitices in the ſame 
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Language wherein they were wonted formerly to be written, 
leſt throngh ignorance the people might raſhly offend. And 
another Authour faith, that the King had a delire to learn the 
Engliſh tongue, that he might the better know their Law, and 
judge according thereto. Its probable nevertheleſſe, that the 
laws were-in the Norman tongae; and its no leſle likely that 
the pleadings, in reall ations eſpecially , were allo in the ſame 
Languagz; elſe muſt the Normans be put toſchoole to learne 
Engliſh, upon perill of lofle of their eſtates : but that either 
the written laws were wholy concluded into the Norman 
Tongue, or that the publique pleading of cauſes by word of 
mouth in all ations where the iſſue was left to the Countrey, 
were in any other Language then Engliſh, no adviſed Reader 
will conceive : ſeeing it had been a madnefſe tor an Englilh 
Jury to. paſſe their verdi& in any cafe wherein its likely many 
of them underſtood ſcarce a ſyllable of the Norman language, 
muchleſſe ought of the matter upon which their verdiQ ſhould 
be grounded. Adde hereunto,that its not likely but the Con- 
querour inhibited the uſe of the Engliſh language in all matters 
of publiqueRecord,in as mach as the Charters made by him to 
corporate Towns and Franchiſes were ſometimes in the Sax- 
on, more generally. in the Latine, but ſeldome or never in the 
Norman diale& ; and that pleadings and inditments were 
entered in like manner in the Latine Tongue ( as formerly 
by an old cuſtome brought in by the Clergy was uſed) for 
the Clergy , who had gotten the Key of knowledge and Lay 
into their own cuſtody, layd it up in that Language whereof 
the Commons had little knowledge , that they might thereby 
be enforced to depend upon theſe men for juſtice,as well as for 
piety. - The Normans therefore either found it too hard to 
alter the former cuſtome in ſuch cafes ; or <lſe thought it the 
wiſeſt way to chooſe the Latine as a third Language indiffe- 
rent as well to the Normans as Saxons, and'beſt nnderſtood of 
any forreine Tongue beſides : and yet endeavoured to bring 
both peoples into one Language, as they were intended to be 
one people; and to prefle the uſe of the Norman Tongue in 
pablique affaires , ſo tarre as might conſiſt with good govern 
ment and juſtice, leaving time and occaſion to worke the _ 
whic 
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which doubtleſſe was nmch, and had been more, had the Nor- 
man race continued in the  hrone. But falling ont otherwiſe, 
the Engliſh blood prevailed in the head, and the Language 
continued poſlellion, mixed onely with fonie Norman words, 
as the people were alſo a mixed people. So as the Language 
was changed, though it was altered. 

Laſtly, its affirmed that the Normans did impoſe a new cu- 
ſtome called Coverteu; and its thought by ſome to be a meere 
valſalage ,. that every man at the noile of the Bell every night 
muſt put out both fire and Candle; and yet isa matter of ſo 
{mall concernment , that (of being in its own nature conve- 
nient ) Scotlgnd received it without ſuch coercion ; and can 


; be reputed for no other then a ſeaſonadle advice ,' which any 


Corporation. in time of danger might order within their own 
PrecinQ, without tranſgreſling the liberty of the ſabje&ts. OF 
lefle conſequence is that change,which is alledged was brought 
in by the N ormans in the ſealing of Deeds of conveyance, S 
ſting a print upon Wax annexed to theDeed, which for« 

merly was wont to be by ſetting a print upon the blanke at the 
end of the Deed; and yet its looked npon by ſome as a trophee 

of conquelt or abſolute government : concerning which, I 

will not diſpute whether the Normans firſt brought in this 

courſe , but (hall reſt in this,that the King being about to com- 

pleat the unity of the Laws in the ſuperſtrature as well as in 

the fundamentals , if herein and in ſome other particalars the 

Engliſh ſubmitted to the Normans, they likewiſe ſtooped to 

the Engliſh Law in other things : and therefore ſuch concur- 

rences ought not to be imputed unto a conquering power,but 

unto moderation amongſt a company of wile men. 

_ Thus having glanced at the changes of Property, Lawes, 

Tenures, Language, and ſome cultomes , we come to that 

which is the maine occalion of all theſe complaints , I meane 

unlawful Taxes, afforſtinges, and other ſuch opprefſions upon 

the eltates of the people : concerning which I purpoſe notto 

contend , for much thereof is like to be true : the Norman 

Kings ( eſpecially the two Williams ) being under continuall 

occalion of expence, many warres, more provocations,which 

kept themever in ation , and that wrought their ſpirits into 
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an immodcrate hear , little interiour unto rage 3 and fo they 
might ſoon outreach their bounds,and (it heavy on the people; 
and in fuch occaſions no man eſcaped , Norman nor Engliſy, 
Clergyman nor Layman ; nor did the Kings themſelves come 
off ſuch gainers , but that they might ſometimes put up their 
gettings into their own eyes , and ſee never a whit the worſe, 
And yet to doe them right, they were not alwaies of ſuch ſad 
influence, but had their /z#cidz intervalla; eſpecially he that had 
the leaſt cauſe, I mean the Conquerour,who certainly was a 
man of a ſerious regard , and did not onely remit ſometimes 
his rigour in exaQing where he ought not , but alſo forbare to 
require that which he had ſome colour to demand: for whereag 
the Danegaelt was left unto him in the-nature of an annuity, 
he was contented to turne it into a fume in grofſe;zand to de- 
mand it onely Cum ab exteris gentibus bellz wel opiniones belly 
rum inſurgebant ; and it was then done conſultis magnatibw, 
Theſe things thus conſidered,might have mollified ſomewhat 
the Pennes of angry Writers; and where they faile , may be 
caution to Readers to conlider occalions and difpolitions of 
Princes; and ſolong as Laws hold in title,to conſtrue the irre- 
galarities of Princes to be but as ſteps out of the path to 
voydalittle dirt, that a man may get home the more cleanly; 
and therefore rightly can derive no other title of abſolute ſo- 
veraignty to their ſucceſſors then to hold by infirmity. And 
thus the Government under the Normans at the worlt was but 
like that of childhood, following ſudden and preſent deſires; 
not wiſe enough to plot for abſolute Monarchy, nor to keepe 
off a polity , which ſtill rooted underneath, though the fruit, 
while it was now green was harſh and unpleaſant. | 
| thall conclude this Norman diſcourſe with this advertiſ. 
ment, that notwithſtanding the words Conguereur and Con- 
queſt. have often faln from: my Pen , and hereafter may doe the 
. like, yetcan I ſee no reaſon why divers ſucceeding Kings con 
ming to the Crown by argument of the Sword, and not by 
right of deſcent, may not deſerve the Laurel! as well as the fir 
Norman King ; onely becauſe fame hath fancied hini that Title, 
undera kind of preſcription I do the like. 


CHAP, 


The Govern-F Steven.  Rich.1.2.K ings of 6a 
ment of Q Henry 2. lohn. S England 


———_——————.. 


J—_ 
— 


_ CHAP. LVII. | 
of the Government during the ' Reignes of Steven, 
Henry the2. Richard the 1. and John. And firſt 
of their Titles to the Crown,and diſpoſition in govern= 
ment. od 6440 | =_ 


|| Have cut out this portion of one hundred twenty and 
fi 


ve yeeres ( containing the reignes of theſe Kings ) apart 
from their ſucceſſors, in regard of 'their titles ; all of them! 
being under one. generall clinute , , and breathing one ayre,9f 
ele&tion,and compatt between them and the people. .Now was; 
the iſſue male of the ſtocke of Normandy quite waſted; I-meane 


in relation to ſacceflion by inheritance : for alchough it was 
the lot of Henry the firſt to have many children, yet it was not 


his happineſſe to haye many lineal ; nor to hold what he 


had ; nor of them all was there. left above one that might pre- 
tend to the Crown, and it adaughter , who was 'the great 
Grandmother to all the ſucceeding Kings till this day. Onely 
King Srever like an unruly ghoſt comming in upon the Stage 
troubled the play during his time. . This, daughter of Henry 
the firſt was married to. the Emperour Hyzry thefourth , and 
ſurviving him was in her fathers life time acknowledged to be 
his. heire; (the Sea having formerly fwallowed up the remain- 
der of his hope) unto her the Lords ſware fealty asto the 
next ſacceffor in the.Throne after the deceaſe of her father , 
being led thereto by.the. inſtigation; of her father, whoſe 
conſcience told him that, the Title to the Crown by in- 
heritance was weakned by his own. preſident , himfelte com- 
ming to the ſame by ele&ion of the people, contrary to the 
title of his brother Robert. Nevertheletſe this was not the firſt 
time that the Engliſh Crown refuſed to be worne by prattice ; 
for Henry the firlt being dead, Steven the younger ſonne to a 
younger liſter of Henry the firſt pat up head; who being of 
the Royall ſtemme, a man, anda brave Souldier, by rhe anci- 
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ent courle of the Saxons,had title enough to be thought upon 
in a doubttull ſucceſſion. Belides, he was a rich man, and had 
enough to raiſe up his thoughts to high undertakings ; and a 
Brother, a Biſhop and Legate to the Pope here in Exgland; 
one who was of a nigh ſpirit, and vaſt-power ; adyantages e- 
nough to have quickned a much duller ſpirit then his was, 
who was the ſonne of a danghter to W;#iam the Conquerour ; 
and to make him yet more bold , he had the upper ground of 
the heire , who was a woman, diſadvantaged by a whiſpering 
of wiltulnefſe , and' euftomary government likean Emprefle; 
which was too high a ſatle for an Engliſh bottomie , wherein 
ſo precious a trealure as the ſubjeRs liberties was to be ſhipped. 
Thus provided; S222 Repped up to the Engliſh Throne, and 
with \proteſtations of g6baipoverniment entered*and made 


up the match both forCrown 


and Scepter, the people waving 
the title ore Emprefſe and 'heire; the pretenſtons of the 
E: of Bloys etder brother to Srever gave way to the common 
law and' liberties of the ſubje& to'faten ' root and gather re- 
compentce after the violence of the Norman blaſts was out of 
breach 3 thus" making way over hedge and ditch or all Oathes, 
ill the King was quietly fetled in the Throne. 

Quietly, ſaid I? that 1 muſt retra&; for he never had quiet 
during his life, though generally was viorious , and did as 
much- as a King' could doe'that had the paſſions of a man and 
Sonldier, to give the ſubjets content. The true cauſe whereof 
was at errour in the tying of the knot 3 wherein he neither 
became theirs, nor they his : For the fealty that was ſworn to 
him was bat conditional and eexſqze ;. and yet the Kings pro- 
miles were abſolute, and better obſerved then the peoples were, 
pollibly becauſe his engagemertts wete more. For beſides his 
proteſtations, the King pledged his brother the Legate to the 
people, and morgaged himſelfe to his brother ; and to boot 
gave both to the Clergy and Barons liberty to build and hold 
Caſtles for their private ſecurity : the iſſue whereof may mind, 
that too much counterſecurity from the King to the people is 
like ſo many [Covenants in marriage, that make room for 
jealouſte,and are but ſeeds of an unguiet life ; and thus it befell 
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this Kings reigne. His firſt trouvles are brought in-by Hiſto- 
rians , as if they dropped from Heaven ,' yet probably came 
immediately from without, vis. from beyond Seawhere the 
Empreſie was : for as the Kings engagements were in their firſt 
heate on the one (ide, ſo was alſo the Emprefles choler on the 
other fide, and therefore might make the hrſt afſault;) and the 
Kings firlt ſucgefſe therein falling out profperouſly for him, 
conceited him that he was ſtrong enough to encounter his own 
Covenant, although in truth he invaded but the skirts there- 
of; I meane that collaterall fecurity of Caſtles : for by expe- 
rience he now feeles that they are blocks in his way , hemut 
therefore: have them into his own power,.! But the Clergy are 
loth to forgoe their pawn till they had their full-bargaine, 
(for now they were working hard for inveſtures of the Mitred 


wa under the patronage of a Legate that had the King in 
bon 


ated their parts ſo well as they ingaged the Nobility 
for their liberty of Caſtles, -in which atchivement the King 
was taken priſoner. The Emprelle betakes her ſelfe to the 
Clergy, and by the Legates meanes procures a kind of ele&ion 
to be Queen; but ſhe ficke of the womans humour, and think- 
ing too much of the ay te » and too little of the Queen ; 
and forgetting that the Engliſh Crown wonld not fit an Em- 
preſſe,unleſle ſhe could fit her head hilt to ic, choked her owne 
title by prerogative, and fo let the Crown lip through her 
hands, which fell upon the head of Stev2y againe , who 


maintainediit by his Sword, after by compoſition ,and then 


dieda King; and thus like a vapotir mounted up by the Cler- 
gy, tofſed by tempelts for a time, and at length falling, gave 
way to the Crown to have its free courle to the Empreſſes fon 
by Geoffery Plantagentt. 


This was Hexry the fecond., the moſt accompliſhed for wit-- 


dome, courage, and power, of all his predecefſors, and one 
that wanted nothing- but purpoſe to have undone what the 
foregoing Princes had done, in the ſetling of the liberties of 
the people; for the ſubje&s were tired with the unquiet for- 
mer times, and the Clergy in diſtraftion through the Schiſme 
in the Popedome between Vi&or the fourth and Alexander the 


third; 
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-third ; and very unfitting all were to diſpute the point of pre- 
rogative with 10. mighty a Prince. And'it was the wiſdome 
of Godto order his affaires ſo , as that he was not very fit to 
diſpute with the people in that cale : for his title to the Crown 
was not very excellent, being neither heire to the Jaſt King 
that reigned, nor to the laſt of that title, I mean to Herr the 
firſt'; + but; fonne onely to the Emprefſe, who was now alive, 
and by deſcent was to be preferred before all other, His title 
therefore is clearly by compact and agreement made between 
the Lords, King Steven, and himfelfe , all being then ready to 
try the right by the Sword to that to which none of them had 
any right at/all at that time, but by the favour of the people. 
Nor did the King ever after diſpute the ſtrength of this title, 
although before he died,his mothers death conveyed over to 
him what right of deſcent ſoever was conſiſtent with the Law 
of the Crown; nor did occaſion favour him thereto :- for as 
its never ſeen 'that any man'is honoured by God with man 
advantages, without proportionable imployment for the ſame: 
{o'it befell with this King ; His great Territories in France 
bronght jealouſie in the rearez and it ſtrife and contention 
with France , enongh to turn his thoughts from waxing wan- 
ton againſt his own people : and therefore his wiſdome taught 
him to preferre peace at home to the chiefe of his preroga- 
tive; to become ſomewhat popular, and yet to looſe nothin 
of a King thereby 3 his way was to keepe the Church men 
down, that had during his predecefſors time grown. whether 
more obltinate againſt the'King , or inſolent over the people, 
is hard to judge; and in this he had the people to friend ; and 
might have prevailed much more then he did , but that the 
people feared the threats of Rome more then he ; and hiniſelte 
(if not guilty of Beckets death) more the conceit of fame then 
there was cauſe:: theſe 'concurring with unnatural! troubles 
from moſt unthankfull ſonnes,made that ſpirit of his to faile 
that formerly knew no peere; as its oftenſeen that the moſt ge- 
nerous ſpirits are ſooner quelled with ſhame and griefe, then 
with feare of any danger whatſoever. Towards his Lay-ſub- 
jefts he was more regardant for the ſerling of Laws, and execy- 
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ting of juſtice, ſo as ſome have thought him the firſt wombe 


of our Engliſh laws ; others more truly the firlt Adecenas lince 
the conquelt that brought on the ſpring time of a ſetled Com- 
mon-weale, and thereof lett this faire teltimony by his put- 
ting forth that Primroſe of Engliſh laws, under the name of 
Glanvill, letting all men know that thenceforth England 
would no more vale ir (elfe in an unknown law , but explaine 
it ſelfe unto the World to be a regular government , ſuch was 
the Kings Idea; yet was he touched with ſo much of the com> 


' mon infirmity of Kings as [ſkewed him to: be a man ;_eſpecially 


in his old age, being loaden with military attaires, wherein he 
had been- long exerciſed, he had contrated ſome ſhifting 
courſes of a ſouldier in gathering money, and ſouldiers ſome- 
what out of the rode way of an EnglithKing, and led an ill 
example to future ages: nor had he other ſalve for this wound, 
but that it was for the honour of Chriſtian faith, and for the 
fake of Feruſalem. | 

Next comes in Richard the firſt , Henry the ſeconds ſonne 


both in birth and courage; yet was his behaviourto his father firſt. 


ſuch that his meritorious holy warre could never wipe it out 
of the Callender of ſtory. His entrance was upon an ecle&Qion 
made in his fathers life time, and the ſame confirmed by re. 
ceiving of homage from the Peeres. The ſad troubles that 
this election amonglit other things occaſioned to his father in 
his old age ſhow plainly that Richard truſted not to the title of 
inheritance 3 nor the French-King (that tooke his part) unto 
the Engliſh cuſtome, for the poſſeſſion of the Crown ; but all 
muſt be done in the lite of the father , that mult ſecure the go- 
vernment to the ſunne when the father is dead : and thas is he 
entredypon the I hrone , not as heire, but as ſucceſſor to his 
father, yea rather as ſurvivor, taking pofſe{lion of what was 
by ſpeciall compact conveyed to him by the means of his father 
in his lifetime, though ſore againſt his will , if writers ſpeake 
true. Ag his entrance was, tt promiſed a better government 
then followed ; tor though it was for the moſt part hidden in 
the wombe, as himſelte did ſubſiſt in an other world,yet by a 
ſecret providence he was given over to the eleftion of il] depu- 
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ties 3 and therefore he was not welbeloved , however deere he 
was to this Nation. A third part of his government was ſpent 
in a calm with Pope, Clergy, Commons, and all Nations that 
were not Infidels, upon conſcience it ſeems that he ought not 
to be troubled who adventured his perſon ſo bravely in the 
holy warre. But above all he was the Clergies darling, not 
onely for his adventure in the holy Land, but now much more 
in his returne by his impriſonment in Germzny ; and therefore 
they ſtucke cloſe to him in his abſence, not onely in mainte- 
nance of his right to the Crown (whereto ſome made claime, 
and his own brother Fobz did more) bnt emptied themſelves 
to the utmoſt for his delivery, which they effe&ed to the 
envy of the French , and ſuch as longed for his downfall here 
in England. The King comes like the Sunne rifing, ſcatte- 
ring his brothers deſignes by his very view; then returns his 
thoughts for France, where he ſpent the reſt of a reſtleſle lite, 
and as his entry upon the Throne was unnaturall (for he made 
his way upon his fathers Hearſe) ſo was his reigne full of trou- 
bles.,, and hisend not unlike ; for it was violent , and by the 
hand of his own ſubje& ; and ſo ended his reigne that ſcarce 
had any beginning. 

Next comes in King fehn to aChispartaccording to his 
entry hand over head ; whether called by a people ſcared with 
the noiſe of ſucceſſion by inheritance, or ſach as thought it 
not convenient nor ſafe ina ſtirring time to havea child to be 
theirKing3 or laſtly, led by an i:1tereſt that Fobr the youngeſt 
ſonne of Henry the ſecond had by wofull experience obtained 
amonglt the Lords, or ſome or all concurring ; its cleare they 
croſſed the way of inheritance, waved Arthears title who was 


-heire to Richard the firit, and by him alſo appointed to fuce 


iceed; being then but achild; and they choſe Fob, aman of 
warre , trained up in the government of Ireland, which made 
way for his a&ive ſpirit; and well ſeen in the government of 
England, which might have made him wiſe : and under theſe 


conceits were willing to forget his oppreflion in Ireland , his 


treachery againſt his Lord and King in England, ſet the Crown 
upon his head, and in concluſion afted the Tragedy of —_ 
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k< in Engliſh, wherein the Cedar was rooted up, andthe 


Bramble troden down. 

The generall temper of his government ſhewcth that though 
the King muſt be thought ſober, yet the man was mad ; —- 
hauked at all manner 'of game, Fraxce, Scotland, Exgland, 
Laity, Clergy , ſpared not the Pope himſelte, ſcorned to ſtoop 
to occaſion; all which he did by the ſtrength of the name of 
aKing, till at length being well cuft and plumed, he was 
faine to yoke his lawleſle wil ne the grand charter, depoſe 
his Crown at the Popes foot, and inſtead of a King became 
little better then a chiefe Lord in Erzgland. Thus although 
Richard the firlt forgot this mans diſloyalty, yet God remem- 
bred it : for the King having gotten the Pope upon the hip, 
and put him to his laſt ſhift to ſtirre up the French to ſet his 
curſe on worke was by an hidden providence conquered in 
the middelit of a Royall Army , without view of enemy, or 
other weapon then a meere noiſe ; his Nobility (either ſuſ- 
peting all would be gone to Rome, or expeRtivg that the King 
would not deny them their own, ſeeing he had been ſoprofuſe 
in giving away that which was not his _) demand that their 
liberties might be confirmed ; but he being loath to be mated 
by his Nobles, though he was overmatched by the Pope,armes 
himſelfe with the Popes curſe , and the Lords hiv with 
the French mens power : thus the tables are turned , and the 
French playing an after-gamie to gain to themſelves the Crown 
of England:after they ſaw the death of a Warlike King diſce- 
vered their deligne before it was ripe; and in the concluſion 
were beaten out of the Kingdome by a child. 

Its not worth inquiry what the King allowed or difallow- 
ed; for it was his courſe to repent of any thing done contrary 
to his preſent ſence, and made it his chiete principle in policy 
to have no principle but defire ; wherein he triumphed too 
long by bn of the contentions between the Clergy and 


the Laity , which comming nigh unto the puſh of the pike, 
and the King ready for the ſpoile of both 3 the Barrons and 
Clergy ſaddenly cloſe their files, and like a ſtone-wall ſtood 
firm to each other till the King wearied with ſucceſsleſfe labour 
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was glad to give and take breath , confirmed the liberties of 
the people by his Charter , which is now called the Magna 
charta fr ſubſtance; and gave ſuch collaterall ſecurity for per- 
formance on his part as did let the world know the thing was 
as jaſt as hinſelfe had been unjuſt : The worſt point in the 
caſe was that the people got their own bya kinde of redifſei- 
fin 3 a deſperate remedy for a deſperate condition , wherein 
the Common-weale then lay between lite and death upon the 
racke of the will of a King that would be controlled by no- 


by it. 
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thing but his own appetite, and was in the end deyoured 


CHAP. LVIE. 


of the ſtate of the Nobility of England from the Con- 
queſt, and during the reigne of theſe ſeverall Kings. 


Nder the title of the Nobility of Ezglazd I ſhall com: 

| prehendall ftich as are of the greateſt eminency for birth 
or wildome and learning, and advancement into place 

of government andhonour. Theſe were in the Saxons times 
the flower of the people , flouriſhing onely from the honour 
thac aſcended from beneath their deportment then was full of 
cheere and ſafety to the people : after that royalty ſprung up, 
the influence thereof upon them exhaled ſuch a reciprocal! 


- Intereſt backe againeas made them lefle regardfull of their own 


roote. Whereas we ſee the more mature flowers arc the more 
propence to turne head and looke downward to their own 
originall. This diſtemper was yt much worſe by the com- 
ming in of the Normans, whole Nobility, beſides their titles 
of honour in their own-Country, obtained by cuſtome ſuch 
-command and power amongſt the meaner ſort, being ſouldiers 
under them in time of the ſervice in the field ; that when the 
warres had breathed out their laſt, neither of them could for- 


get or were very carefull to lay afide, This was _—y by 
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Kings, and advantage efpied to.clime to the top of Monarchy 
by the helpe of thele great men,whom if they could make their 
own , all would be theirs; and wherein they had prevailed 
much more then they did ,” if they had been wiſe enough to 
have maintained them in unity ; 'but in that failing, Kings 
were neceſſitated to take parties,and ſerve the Nobility to ſave 
the maine : and thus continued they a con(iderable party in 
the gouernment of this kingdome from the Normans for the 
ſpace of two hundred yeeres well nigh, to the prejudiceboth 
of the growth of the prerogative of Kings and liberties of the 
Commons; and benetit of none but the Lords, who in thoſe 
unquiet times were the chiefe Commanders in the field. This 
errour of Kings was ſoon eſpied, but could not be avoyded; 


'its naturall ro man to be proud, and to ſuch to fall into con- 


tention : another courſe therefore is taken, vis. to raiſe up 
ſome ſo high as may overtop all, and keep themunder; nor is 
it altogether without reaſon , for Kings areno ubiquitaries, 
and ſome muſt beare their power where they cannot be perſo- 


nally preſent, yet it is dangerous to beltow too much upon. 


one man; for there is no man fitting to be a King but himlelfe 


- thatisa King; and where kings are inmoderate in beltowing 
- power, it many times workes much woe to the people, and 


not ſeldome ſorrow to the Kings themfelves. The place of 
the chiefe Juſtice was in ſhew but one Office, yet in theſe 
times was in nature of the Kings Lieutenant-generall through- 
out the kingdome. A- power and worke too great for any 
one man in the world, that can; make no deputies to mannage 


up of an Archbiſhop, a Legate, and'chiete Juſtice of England ; 
ora Bithop, a Lord-Ghancellor, a-Legate, and chiete Jultice of 
England; anda ſtrange kind of government mult that needs be 
wherein the ſervants Throne is above his maſters, and a ſub- 
je (hall have a plenitudinary power beyond that which his 


Lord and King was,as the times then were, was capable of. By 


theſe and ſuch like pluralities-the'great men: of England kept 
the Commons below and themſelves above;and probably ren- 


dred the temper- of the ' government ef this kingdome more 
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it; and yet in thoſe times you thall meet with one man made Hoveden. 443, 
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Ariftocraticall then in after ages. And if their perſonall au- 
thority was of ſuch value, how much rather in their joynt 
aſſembly or court of Councell ; concerning which 1 mult agree 
that as in their originall in Germany they did conſult and de- 
termine of the meaner matters, that is to ſay, of matters con« 
cerning property, and therefore were in their moſt ordina 
worke meetings of Judges, or Courts of Judicature : and all 
matters of detenfiye warre, becauſe themſelves were the Com- 
manders : -and laſily, in matters of ſadden concernment to the 
State , not onely to ſerye as eyes to foreſee , but to provide 
alſo if they can, or otherwiſe to call in the ayd of the oples 
advice ;_ {o allo they continued this courſe, and it ma be 


now 
and then ( as all Councels have done ) ſtrained their endea- 


vours beyond their reach ( efpecally ſince the Normans en-' 


trance: Jand therefore I ſhall not deny but that they alone with 
the King, and withouut the Commons, have made many Laws 
and Conſtitutions , ſome of which now are called Statutes, 
(although many of them in truth are no other then rules for 
Judicature, which ordinary Courts may frame; or Judgements 
in particular caſes,ſfuch as are the conſtitations at Clarindon in 
Henry the ſeconds time ) and many other Laws which are re- 
orted to be made between the King and his Lords. Nor can 
Flooke upon ſuch laws otherwiſe then as upon judgements in 
Courts of Juſtice in new points of controverlie , grounded 
upon ancient grounds , which properly are not new L aws,but 
the ancient rule applied to new particulars ; and being ſo pub- 
liſhed to the world, may beare the name of Laws, Ordinances, 
Conltitutions,or Judgements; the word Statute being of later 
times taken up and uſed in a more reſtrictive ſence, of which 
more in their due place. Now that this Court was a ſerled 
Court of judicature, and ſo uſed, may appeare in that fines 
were leavied therein , and Writs of right determined ; as in 
that great caſe between the two Kings of Navarr and Caſtile, 
reterred to the judgement of Herry the ſecond,and tried in this 
Court; its faid that the triall was by plea, and if need wereby 
battell. The Judges in this Court were the Baronage of Eng- 


land; tor the entry of judgement in that great caſe is thus, 
Comites 
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Comes & Barones Regal Curie Anglie adjudicaverunt,ec. 10 
as thongh doubtleſſe many were abſent , ſome being enemies, 
others diſcontented, others upon other occalions,yet all might 
claime their votes as Barons. The Prelident over all the reſt 
was the chiefe Juſtice, or it the King were preſent then him- 
ſelte ; and by him was the ſentence or judgement declared, ac- 
cording to the entry in the caſe aforeſaid, Habit) Concilio cum 
Epiſcopis, Comitibus & Baronibus adjudicavimus exc. The ho- 
noar of this Court was great ſo long as the Lords had liberty 
or care to attend thereon : 'bu: when Kings began to have pri- 
vate intereſts they would have theſe to be more private Coun- 
cels, which weakned theeſteem of concluſions that there paſ- 
ſed , and reduced the honour thereof ſcarce to the degree of a 
Conventicle ; and by this means the neceſſity of calling toge- 


ther the whole body repreſentative was made more frequent, | 


the power of the Nobility of England decayed, and this Court 
forfciced all its juridicall power to the three Courts at Weſt- 
minſtet, viz. the Kings bench , Common pleas , and Ex:bequer 3 
ſaving ſtill the ſupreame judicature unto the grand Conven- 
tion of Eſtates in Parliament , where all the Lords had liberty 
of meeting,and free voting without impeachment. 


STKE Me 


CHAP. EIX. 
of the ſtate of the Clergy, and their power in this King- 
dome from the Normans time. 


JT the prerogative of Kings prevailed not to its utmoſt pitch : 


during the Normans time, -it did much -lefle in theſe times 
ſucceeding, wherein the Clergy tooke up the Bucklers and 


beate both King and Commons to a retreat; themſelves in the 


interim -remaining ſole triumphers in the field. In their firit 


adventure'they paced the ſtage, no-man appearing to oppoſe : | 


Steven then was King by their leave, and thzir Bond(ervant ; 
and they might have any whing ſobeit they would ſuffer him to 


enjoy” 
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enjoy his Crown. His brother the Biſhop SZ Dope ſer. 
vant,the Churchmens patron, and the Kings ſurety ; in whogi 
the Clergies tavour to the King , and his good behaviour to» 
ward them and all men concentred : Belides allthis, the King 
was but ſo upon condition, and there being no better title 
then ele&tion, conſcience in thoſe times was well enough 
ſatisfied in the breach of covenant on their part; where on 
the Kings part it was firit broken. All this the King faw full 
well; and therefore what can he deny to ſuch benefaQorg? 
Vacances of Churches he readily parts with ; and his right of 
invelture of the Mictred Clergy he diſpenſed : 1o as he opened 
the way to his ſucceſſors of an utter dereliction of that privi- 
ledge. He ſees his brother the Legate detiower the Crown of 
England by maintaining appeales trom the Courts in Englazd 
unto the Court of Rome,and he ſays nothing ; he is contented 
' with the ſtumpe of the Crown, and (with Sax!) it he bebuc 
honoured above or before all others of the people , its his & 
nough : But the Clergy, like the barren wombe hath not yet 
enough. The King hath allowed them Caltles, and too late 
he ſees that. inſtead of being defencas' againſt the Imperial! 
power of the Empreſſe, they are now made bulwarkes againſt 
the lawtull power of a King ; he had therefore endeavourcd to 
get them down , and gotten ſome of them into his power. 
The King himlelfe is now ſummoned to anſwer this before a 
Legatine councell, wherein his brother is Prefident : that was 
a bold adventure in them ,, but it was extreame raſhnefle in 
him to appcare and plead the cauſe of the Crown of i 
before a Conventicle of his own ſubjeAts : And thus to ſecure 
Rome of ſupremacy in appeales , he ſutters a recovery thereof 
againſt his own perſon in a court of Record; and fo loſes him- 
ſelfe to ſave the Crown. Thus are Synods mounted np on 
Eagles wings ; they have the King under them , they will next 
have the Crown. Within a while 8tever is taken priſoner : the 
Emprefſle perceiving the power of the Clergy, betakes her caſe 
to them now affembled in Synod ; they now proud of the oc- 
calion { and conceiting that both Law and Goſpell were 
now under their decree) publiſh that the cletion of the King 
belongeth 
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belongeth unto them, and by them che Empreſle is eleted 


Queen in open Synod, Stevens brother leading the game; and 
had ſhe been as willing to have admitted of the Laws as Steer 
was, ſhe had 'ſo continued, and had left a ſtrange' prefideat 
in the Engliſh government for poſtericy. But the Citizens of 
Lomdon, who had made the way to the Throne for Steven, re- 
diced the Synod to ſober conlideration, and helped the kings 
return unto his Throne again , wherein he continued a friend 
tothe Clergy during the reſt of his time. 

Henry the ſecond ſucceeded him; as brave a man as he; but 
beyond him in ticle and power, and one that came to the 
Crown without preingagement by promiſe or Covenant, ſa- 
ving that which was proper for a King. A man he was that 
knew full well the intereſts in the government, the growing 
power of the Clergy,and the advantages Ioft from'ithe Crown 
by his predeceſſor : and to regaine theſe he ſmoothes his way 
towards theſe braving men , ſpeaks faire, proffers faire ; he 
would a&to increaſe the bounds of the Church : he would 
haye the Popes leave to doe him a kindneſſe; and ſobeit he 
might gaine an intereſt in Treland, he would take it from the 
Pope;zwho pretended,as heire of JeſusChriſt,to have the Iſlands 
andutmoſt parts of the earth for his poſſeſſion;and,as if he mea- 
ned to be as good to the Church asSteverwas,and much better, 
hedefires thePopes kindnes fer the contirnution of the liberties 
andcuftoms of his Crown and kingdom;andno ſooner deſired 
then obtained.” This was the :24 example of a King of England, 
but the tirſt'of an Engliſh king that ſought to Rome for right in 
the Crown 3: and- thereby taught the Pope to demand 'it as a 
priviledge belonging to the Tripple crown. Nor was Henry 
the ſecond lefſe benigne tothe Church+men , :rill he found by 
his deere bought experience'that che had nouriſhed Scorpions} 
and would have ſuppreſſed them ; 'but was rather” ſuppreſſed 
bimſelfe ;. as in. that: ſhamefull ſuccefie of the death of Becket 
may appeare , wherein he yeelded the day up to the Clergy, 
who formerly corned. to ſoqp'e the greareſ{ Þ teritate; on 
Earth.” "The Kate of Kings is tobe PI :d,who'm\  maintaine 
a politique affe&ion aboye , and fometimes againſt nature it 
Wl Bb ſclfe, 


M. Paris: 


AniTISS. 


178 


-— - — 


The eavert- Steven. Rich. 1. Kings of | 
went of  CHen.2. John. - S England. 


OY 


Conftic, wn 
Clarindon- 


C1D- 2» 


ſelfe, ifthey will eſcape the note of tyranny in their under. 
takings,ahd of a feeble ſpirit in their ſufferings : For the King 
having made Becket Chancellor of England, 8 then Archbiſhop 
of Canterbury , he became {o great that his fethers bruſhed a- 
gainſt the Kings Crown, who begins to ronfe up himſelfe to 
maintainehis hononr and prerogative Royall. The Biſhops 
ſide with Becket : the King intending the perſon, and not the 
Calling, ſingles oat the Archbiſhop, and hunts him ro ſoile at 
Rome ; yet beiore he went the King pats the points of his quar- 
rell in writing , and made both gary Hoy and Biſhops ligne 
them as the rights of his Crown, and as the Gonfurtudines A- 
vide : but Becket repenting went to Reme and obtained the 
Popes pardon and blefling , the reſt of the Bilhops yeelding 
theiceule. F | iwt*::400 
- The particulars in debate were fet down in the. nature of 
Laws or Conſtitutions, commonlycalled the Conſtitutions at 
Clarindon, which ſhew the prevailing humour that then over- 
fpread the body of theClergy in thoſe daies, and therefore} 
hall-famane chem tip as follows : $oits 


" Rights of 4dvouſens ſhall be determined in the Kings 
Court. 

This had -been-quarrelled from the firſt Normans time, bur 
cquld never be recovered by the Clergy. Before the Normans 
time che County courts had-them4; and there they were deter- 
mined.'before ithe Biftiop: and Sheriffe; but the Eccleſrafticall 
cauſes being redaced to Ecclettaſticall Conrts, and the Sheriff 
&the:Laity: Lys from intermedling:the Normans accor- 
ding to the cultome in thtir;own Country, reduced allo the || 
triall of rights of Advouſons' unto-the Supreame cbures, part 

y beraule the Kings title was mich coricerned therein, and the 
Norman Lords no leifez but principally in regard'that Rights 
_ the conſideration of dach ag-are the moſt learned inthe 
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Pleas of debts by troth-plight belong t0 the Kines 
Convt. | L384 

Theſe were Saxon Laws,and do intimate that it was the'in- 
deavour of the Clergy to .get, the fale cognilance of Tythes, 
becauſe they were originally their dues ; and of. the debes by 
trath-plight, becauſe that oaths feemed to relate much to Reli- 
gion, whereof they held themelyes the onely profellors. 

The Kings Juſtice ſhall reforme errours of Eccleſiaſt i» 
call Courts and Crimes of Ecclefpaſticall perſon, ' © 

Appeales ſhall be from Archdeatons Courts to the Bj- 
ſhops Courts and thenee to the Archbiſhops conrts, and 
thence to the Kings court , and there the ſentence to be 


final. F 


 'Noman thatever was acquainted with antiquity will 
tion that thefe: were rheatobet Laws in the Saxons time ft 
did the Clergy ever quarrell them till the Normans taught 
them by curtelie done to Rowe to expe&miore from Kings then 
for the preſent they would grant , whereof ſeeCap.z7.-:;But 
King Steven that was indebted :to the Clergy forihis Crowne; 
and could not otherwiſe content them, parted with this Jewel 
of ſpreame power in canſes Eccleltalticall tothe Roman cog+ 
nifance , as hath been already noted 3 buc Heryy the ſecond 
would none of this cheate at ſo eafte a rate. This ſtrooke fo 
ſmart ablow,, as thongh the dome had but newly reco+ 
vered -out of a paralitique Schiſme , yet ſeeing it fo:mainly 
concerned the maintenance of the tripple Crown). Alex.azder 
the Pope having lately been blooded againſt a brave Emperour, 
made the leſſe difficulty to ſtickle with a valiant King 5 who in 
concluſion was fain to yeeld up the bucklers,' and lee the Pope 
hold what he had gotten, notwithftandingiagatnftrehis bw, 
and all former Law and cuttome. And thus the Popes ſupro+ 
macy in ſpiritual cauſes is ſecured boths by a- recovery and 
judgement by confellion thereupon. - | | 
| 0-01 1 S3JO H13DG-. + T3:71G11338;Þh > $4 $7 
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fo ele? by his ſecret Conneell ; The party eleFed fhall doe a 
homage \alvo ordine, and ther ſhall be conſecrated. hi 


This certainly was none of the beſt, yet it was a cuſtome 

not altogether againſt reaſon, althongh not ſuitable to opt» [4 

nion of many; yet we meet two alterations of the ancient | ” 

cuſtome. Firſt, that the elefion ſhall}; be by the King and ſe- 7 

cret Councell ; whereas formerly the eleftion of Biſhops and 

Archbiſhops was of ſuch publique concernment, as the Parlia- 

ment tooke cognifance thereof,and ( that which was worſe ) 

a Councell was hereby allowed, called a ſeeret Corncell; 

which in effe& is aCouncell to ſerve the Kings private aimes; 

and unto this Councell power given in the ordering of the 

ablique affaires without advice of the publique Conncell of 

La which was the onely Councell of ftate in former times; 

_ andthus the publique aftaires are nnade to correſpond with 

 theKings private intereſt , which hath been the cauſe of much 

irregularity. in the government of this liland ever lince. The 

ſecond alteration reiteth in the ſalv9, which is a clauſe never 

formerly allowed , unleffe by praftite in Stevens time, when } 

as there was little regard of the one or the other : Nor dothit | . 

concurre with the file of ſtory that it ſhould be inſerted within | 

Conſtit.az Ebeſe conſtitutions, feeing that writers agree it was the chiefe 
Clarindon, Cauſe of quarrell between him and Beckez, who refuſed ſubmif- 
fion without the clauſe, and at which the King ſtooke with 
: the Archbiſhop for' the ſpace of ſeyen yeeres, which was {ix 
yeeres after the Conſtitutions were conſented wnto, and con- 

cluded upon. 


cap-7- No Clergy man or other may depart the Realm without 


s 


the Kings licence. 


Its a law of Nations, and nmſt be agreed on all hands, that 
no reaſon of ſtate can allow diſpenſations therein, eſpecially 
ina doubtfull government,where the Supremacy is in difpnte : 
and this the wilfu}l Archbiſhop never queſtioned till he que- 
ſtioned all authority , but in order to his own; for but the 
yeere before, when he went to Tzronn to the generall Councell 


| upon 
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apon ſummons, he firſt obtained licence from the King before 
he went. S 

No ſentence of excommunication or interdi&ion to 
paſſe againſt the Kings tenant or any miniſter of ſtate, 
without licence firft had of the King, or his chiefe Tuſtice 
in the Kines abſence. 

Till the Conqueſt no Excommunication palled without 
warrant of Law made by the joynt afſembly of the Laity and 
Clergy ; but the Conquerour having let looſe the Canons, 


and the Clergy having gotten the upper hand in Councels, 
made Canons as they pleaſed, and to the Laity are expoſed 
to the voluntary power of the Canon : onely as well the Nor- 
mans, as untill theſe times Kings have ſaved their owne afſo- 


ciates fromthat ſizdden blow, and upon reaſon of religious 
obſervance leaſt the King ſhould converſe with excommunicate 


perſons ere he be aware. 


The Laity are not to be proceeded againſt in Eccleſia- 
fticall Courts , but upon proofe by witneſſes in the pre- 
ſence of the Biſhop + and where no witneſſes are, the She- 
riffe ſhall try the matter by Try in the preſence of the 
Biſhop. | 

1 IM law; that implieth another courſe was uſed upon 
light fame orſuſpition ex officio, although the oath at thac 
time was not borne into the world , and that all this was con- 
trary to the liberty of the Subje& , and law of the Land : and 
it intimatesa ground of prohibition in all ſuch caſes upon the 
commen law; which alſo was the ancient courſe in the Saxons 
times, as hath been formerly noted. | FS, 160 

E xcommunicated perſons ſhall 'be compelled onely 'to 
give pledge and notOath,or baile to ſtand tothe judgement 
of the Church. ; 


Upon the taking and' impriſoning of the party exconmn- 


nicate; the courſe atciently was ic ſeemeth to give pledge to Cla.indho, 


{tand to order : of this the: Biſhops were weary foon as it ſee» 


M. Paris. 


cap-$8. 
Conftir. at 


Clarindon. 


vid. cap. 


CaP. 9. 


cap. I's 


Conltir, at 
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Conſtit. at 
Clarindon, 


cap. I bo 


meth 3 and therefore: waved ic,and betooke themſelves to other 
inventions of their own, viz. to bind them by oath or baile; 
both which were contrary tolaw: for no oath was to be ad- 
miniftred. but by Iaw of the kingdome ; nor did it belong to 
the Eceleflaſticall laws to order oathes or baile, and therefore 


this law became a ground of prohibition in ſuch caſes, and of 
the Writ de cartione admittends. 


Perſons cited, and making default, may be interdided, 
and the Kings Officer ſhall compel him to obey. 

I/the Kings officer make default, he ſhall be amerced, 
and then the party interdiGed may be excommunicated. 

So as the proceſle in the Spirituall Courts was to be regu- 
lated accordi $59 Law: nor did itlie in the power of ſach 
Courts to order their. own way,or to ſcatter the cenſure of 
excammumication . according, to their own liking. This to- 
gether with all thoſe that foregoe, the Archbilhop upon his 
repentance abſoJutely withſtood,all though he had twice con- 
ſented and once ſubſcribed to them, having alſo received ſome 
kind of allowance thereof even from Rome it (elfe. * 


Clergy men holding per Baroniam fogll doe ſuch for 
wices as to their tenure belong , and ſhall aſſiſt in the 
Kings Court till judgement of life or member, 


T'wo things are hereby manifeſt : Firſt , that notwithſtan- 
ding the Conquerours law formerly mentioned, Biſhops ſtill 
ſate as Judges in the Kings courts, as they had'done in the 
Saxon times , but it was upon cauſes that meerly concerned 
the Laity ; ſo as the Law of the Conquerour extended onely to 
ſeparate the Laity out of the Spirituall Conrts., :and not the 


, Clergy gut of the Lay\courts. Secondly, thatthe Clergy eſpe- 


cially thoſe of the greater ſort queſtioned their ſervices ; 
by tenare, as if they intended neither Lord nor King, but the 
Pope onely. Doubtleffe the uſe of tenures: in thoſe times was 
af infinite conſequence' tothe peace of the kingdome ,. and 


- goverument of theſe Kings , when as by theſe principally nor 


onely all degrees. were'untied and made dependant "oy _ 
Or 
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Lord paramont to the Tenant peravale ; but « eſpecially the 
Clergy with the Laity upon the Crown , without which a 


ſtrange metamorphoſis in government muſt needs have en- 


ſued, beyond the thape of any reaſonable conceit,the one halte 
almoſt-of the people in Exg/and being abſolutely pur under the 
dominion'ot -aforraine power. 


 SanGuary ſhall nt proted forfeited goods,nor Clerks 


ronvided or confeſſed. 
This was Law bur violence did both now and afterwards 
much oblicerate it, 


; Churches holden of the King hal rot yy aliened with. 


out Licence. 

Itwas an ancient Law of the Saxons, that no Tenements 
holden by ſervice confd be aliened withont licence or conſent 
of the Lord , becauſe of the Allegiance between Lordand Te- 
nant:Now there was no queſtion but that Churches might lie 
in Tenure as well as other Tenements; but the ftrife hey the 
Churchmen , to hold their Tenements free from all humane 
ſervice, which the King withſtood: - © 


Sons of the Laity ſhall nof be admitted into Monaſtery 
without the Lords ie, 


Upon the'ſame gronnd with the former : for the Th had 
not onlyrighr tn His tenant, which could not be aliened with- 
ott/his'confent,but +: t ar Ih 11 in histenants children; in re- 
gard'they in'time migh ſcent become his tenants;$ fo lie 
nder the ſame'grotund fl law: foralchough this beno aliena- 
tion b They Sechate et it is in nature of rhe ſame relation ; 
for he Aerals A Mort K-25 dead to aJt1 Ping afﬀfaires.” il 

i "Thefe' then” are. the: Eee tharthe Kit tlaitned?' ar Jihe 
Clergy diſtlaitned wes rſt; atthough upon more obo oohe. 
fideration they general Tf conſented'tinto the five laft: but their 
Captaine. Archbiſhop e withſtood the teft , which coſt 
him his life drhecontly on,with thi isho ourableteſtiniony, 
thar kis death 8;  tike vfte effeFed- Sen tife; 'for the 
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the loſle of ſo great a itickler in the Church atfaires, ag Becket 


WAS. 


In this Tragedy the Pope obſerving how the Engliſh Biſhops 
had forſaken their Archbiſhop , eſpied a muſe through which 
all the game of the Popedome might ſoon eſcape , and the 
Pope be left to fit upon thornes in regard of his authority here 
in England. For let the Metropolitane of all Erglang be a 
ſworne ſervant to the Metropolitane of the Chriſtian world, 
and the reſt of the Engliſh Biſhops not concur, it will make 
the tripple Crown at the beſt but ouble.'+' Alexander the Pope 


| therefore meaned not to truſt their faire natures any longer; 


bur puts an oath upon every Engliſh Biſhop,to take before their 
conſecration,whereby he became bound 6 
»}. To abſoluteallegiance to the Pope and Romiſh Church. 
2. Not to further by deed or conſent any prejudicetg then. 
3. Toiconceale their counſels. _ =; 
4.To ayd the Roman papacy againſt all perſons. 
5. Toalliſt the Roman Legate. bs 
6. To come to Synods upon Summons. 
7. To vilit Rome once every three yeeres. | 


% 


8. Not to fell any part of their Biſhoprick without conſent 
of the Pope. | 

And thns the Englith Bithops that formerly did but regard 
Rome, now give their eſtates, bodies, and ſoules unto her ſer- 
vice ; that which remaines: the King of England may keepe.; 
And well it was.that it. was not worſe, conlidering that the 
King had vowed perpetuall enmity againſt the Pope; but he 
wiſely perceiving that the Kings ſpirit would up againe , ha- 
ving thus gotten the maine battell, durſt not adventure upon 
the Kings reare , leaſt he might turn head; ang ſo he let the 
King cove off: with the Tolle of appeales, and an grder torn: 
= the cuſtomes that by him were brought in, | againſt the 
Charch,which in truth were.none. . . te | 

This was too much for.ſo brave 


to. looſe to the ſcarcrow power of Rome.:, yer it befe[l him gs 
t faxourprevailes more with them then 
being towards his laſttimes worne with 


griefe 


nzany great ſpirits thay 
{care or power. ; for 
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ofiefe at his unnatarall ſonnes; a ſhaddow of the kindnefle of 
the Popes Legate unto him wonne that which the Clergy 


could never formerly wrelt from him in theſe particulars gran- 
td by him : That 


No Clerke ſhall anſwer in the Lay courts, but onely for 
the foreſt, and their Lay fee. 


* This ſavouced more of curtelie then juſtice, and therefore 
we tinde not that the ſame did thrive, nordid continue long in 
force as a Law, although the claime thereot lalted, 


Vacances ſhall not be holden in the Kings hand above 
one yeare, unleſſe up#n caſe of neceſſity. 

This ſeemeth to paſſe ſomewhat from the Crown , bat loſt 
it nothing 3 for if the Clergy accepted of this grant,they there- 
by allow the Crown a right to make it,and a liberty to deter- 
mine its own right, or continuing the ſame by being ſole judge 
of the necellity. 

Killers of Clerks conviGed ſhall be puniſhed in the 
Biſhops preſence by the Kings Juſtice. 

In the licentious times of King Stevez, wherein the Clergy 
played Rex , they grew fo unruly that in a ſhort time they had 
committed above a hundred murders. To prevent this evill 
the King loth to enter the Liſt with the Clergy about too 
many matters , let looſe the law of feude for the friends of the 
party {laine to take revenge; and this coſt the blood of many 
Clerkes : the Laity happly,being more induſtrious therein then 
otherwiſe they would have been, becauſe the Eccleſiaſticall 
Tudge for the moſt part favoured them. As an expedient to all 
which this Law was made, and fo the Clergy was fill left to 


their Clergy , and juſtice done upon. ſuch as ſought their 
blood. 


Clergy men ſhall not be holden to triall by battaile. 


It was an ancient Law of the Saxons, andeither by negle& 
worne out of uſe , or by the valour of the Clergy laid alide, 
| as 
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as reſolving rather to adventure their own blood, then to end 
their quarrell before the Lay Judge by plea; but grown weary 
of that courſe, and likely alſo put hard to the pinch upon 
complaints made by them againſt Clerkilayers , they are faine 
to have recourſe to their ancient priviledge. 

Hitherto therefore its manifeſt the Clergy were in their 
growing condition, notwithſtanding the policy and power of 
Henry the ſecond , who was the 9{g- hs of that age. 

After him reigned Richard the firlt, tharmutit expiate his dif. 
obedience to his father by obedience to His ghoſtly father the 
Pope in undertaking the holy warre 3 and being gone, left the 
government in his abſence ſo deeply intrulted to the Clergy, 
as they could looſe nothing of what they had gained, unlefſc 
they would ; and might have gained much more then th 
did or ſhould; had not the Bifhop that was the overſeer of the 
whole Kinodom being drunken with vanity,and ſpued out his 
own ſhame. However the ſuccefle was,it was not contrary to the 
Unkras, of thoſe times:for Richard had experience in the Em- 
pzror Frederick and his fathers example, that the Pope & Clergy 
were. too hard for all the Potentates in Exrope, and therefore 
might moſt ſafely traſt them with all he had at home,whiles he 
was in their ſervice abroad. Nor were they ſhort of what was 
intrulted to them,but ſtook cloſe for the maintenance of his 
right to the Crown, and emptied themſelves even to the ve 
conſecrated Veſſels, and procared the Laity of all ſorts to doe 
the like , to ſave the Kingdome from the rape of ſtrangers and 
ufurpers, who eſteemed the King dead in Law , and as one 
buried alive. 

Thus paſſed they to King Fobz the government , ſuppoſing 
themſelves well enough aſſured of what they had gotten by 
their ſeverall atchievements had under the reignes of three 


ſeverall Kings ſacceſfively : and King Fohn might well enough | 


have underſtood the times if he had ſeriouſly conlidered theny; 
bat being heigthned all his life time with lawlefle government, 
wherein he was trained up in Ireland; he knew not how to 
ſtoop till he tooped ſo low as the Legates knee,and his Crown 


at the Popes foot; leaving an example to poſterity to beware of 
ſiriving with the Clergy. If 
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If chen theſe ſparks of ambition were ſo virulent being 
alone , certainly in their joynt conſultations much more, 
They had long ſtriven now tince the conquelit to have exclu- 
ded the Laity from their Synods, and about thele daies effeRed 
it; and yet about Henry the ſeconds time it may be ſuppoſed 
the thing either was not yet done, or ſo lately that the Law 
was not cleare in that point; for Petrus Blecenſis , who was 
Archdeacon of Bath about thoſe times, in his Epiltle to the 
Archbiſhop of Yorke concerning thereltraint of the growing 
ſet of the Publicans,he advileth in theſe words, Accipite clerzn:, 
congregate populum , & ex eorum communi aeliberatione , qui {þi- 
ritum Domint habent,terribilis conſtititio promulgeturg&c. and if 
the Hiſtorian doth not mittake; the proceedings againſt that 
ſe& being onely for errours in Religion, was in a Councell of 
Bilhops and Lords. Neverthelefſe, whether preſent or abſent 
the Laity fate there as cyphers, making the number great , but 
not valuablt by themſelves. For even in the Norman times they 
were brought fo low as the conititation made by the Clergy 


wicuzht more upon them then civility it ſelfe can work _-» 
e of 11, Weſt. 


<o ooniy of Religion in theſe dates. For it ſeems exce 


ong haire was grown to that meaſure that the Synod cried Anau27, 


out againſt it, and decreed that men ſhould cut their haire fo 
as their eyes and laps of their eares might beſeen, and the 
King himſelfe, T mean Hezry the firit ſubmitted to this cut, and 
made all his Knights to doe thelike , and expoſed themſelves 
to the then odious by-names of clowns or Prieſts (like to the 
round heads of theſe daies.) who formerly marched under the 
titles of criniti or Ruthans. This did but tuuch the haire, but 
they went to the quicke when they decreed that Lords ſhould 
not {ell theirvillains, and that outlaries ſhould pafle in certain 
particular caſes, as in the conſtitutions of EP Anſelme 
may appeare. Afterwards in theſe Kings times they tlew at the 
throat of the governmen:, got all places of honour,or prof , 
or power,whether for peace or warre under their gripe; depo- 
ſed and adyanced as they pleaſed;even to the Royall Thron it 
ſelfe; and that not onely ont of a ſadden paſlion of State, but 
adviſedly concluded it for a maxime, that the eletion of the 
7 | King 
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King belonged to themas in the caſe of the eleftion of rug; 
the Emprefle they did hold forth-to all the world,and in which 
the King alſo then flattered them, as holding their ele&ion > 
necetſary that he kept the whole Synod in durefle to have their 
votes for the eJeftion of his ſonneto be his ſucceſſor. 


CHAP. LX. 
Of the Englifh Commenalty ſince the Normans time. 


y ho dignity of the Engliſh Crown thus deflowred by the 
great men wasno lofle to the common people: for as in all 
decays of Monarchy the great men get nothing it they pleaſe 
not the people,ſo theKing can hold nothing it they be not con» 
tented. And yet contented or not contented,they could not 
gain muchzfor as affaires then ſtood in the Chriſtian world the 
Polititians diſcourſe of three kinds of government proved 
idle; neither could Monarchy, Ariltocracy , nor Democracy, 
attaine any ſemblable condition in any place ſo long as the 
Church held its deſigne apart, & prevailed to have the greateſt 
ſhare in all,not now by the favour either of great or ſmal),but 
by a pretended divine right,through which they now had got- 
ten to their full pitch of Lordſhip in the conſciences of men, 
It muſt be acknowledged that this was a diſtemper in govern- 
ment; yet ſuch it was as kept humours low and reſtrained the 
inordinate exceſſes that in all kinds of government are ſubje& 
to break forth z ſo as-neither King, nor Lords , nor-people 
could fwell into Iarger proportion then would ſait. with the 
ends of the, Churchmen. But to mind the matter in hand : 
ſomewhat the Commons gained..in theſe tormy times : The 
taxes that they were charged with were rather perſwaded then 
impoſed upon them; and generally they were ſparing in that 
worke; and-its noted" for the honour.of King Steven, .that 
though he was ſeldome without warre, yet he. not _onely never 

charged 
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charged the people with any tax , but releaſed that of Dane- 
gnclt and acquitted the ſubje& for ever of that tax, which. 
former Kings challenged as their right; all which ſhew him 
to be a brave King if he was nota very rich'/man. Henry the 
ſecond was more cot becauſe he had more to doe : yet tinde 
we but one aſſeſlment which was elcuage (nnlefle for the holy - 
warre ) which was more.the Clergymens then his. - Rzchard © 
was yet a | ao burden : his reigne was troubleſome to him, 
and he deſerved.it:; for from the beginning thereof to the end- 
ing could never the guilt of his diſobedience to his father be 
blotted:out ; but it was more troubleſome to the people be-- 
cauſe it colt ſo much treaſure, was mannaged by ſach ill go-- 
vernours ( except the Archbiſhop of Canterbury) and was un- 
ſaccesfull in moſt} of, his undertakings: yet never invaded the - 
liberties of the Commons -by any face of prerogative. But- 
what wanted in him was-made compleatand running: over in - 
his ſucceſſor Fohn, who (to ſpeake in the moſt moderate ſence 
of his government _) being given over to himſelfe when he 
was not himifelfe, robbed-the Lords of their authority , berea-- 
ved the Church of its rights, trode-under foot the liberties of: 
the people, walted his own Prerogative; and having brought - 
. all things into difpaire, comes a deſperate cure; the head 
is. cut off to ſave the body, and a+ preſident left for them + 
that liſt to take it up in future ages. And thus that which- 
Steven gave,Henry the ſecondloſt , Richard the firſt would not: 
regaine, and Tohz could not; and ſo all were gainers but the. 
Crown.. | 


4 = v WOE _ -T - — = - 


CHAP. LXI.. 
Of Judicature, the Conrts,and their Judges: . 


FT is noſfilent argument: that the Commons gaine, where | 
Laws grow into courſe; and it was the lot of theſe trouble- 
ſome.. 


| 
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ſome times to lay a foundation of a conſtant government, 
ſuch as all men might learne , which formerly was laid up 
onely in the breaits of wile experienced men. The two molt 
conliderable points in government is the law', and the execu- 
tion; the latter being the life of the former, and that of the 
Common-weale. I ſay not that the law was augmented in the 
body of it , or that the execution had a freer courſe then in the 
beſt of the former times; but both were more and more clea- 
red to the world in many particulars, as well touching mart- 
ters concerning pradtice of the Law, as touching rules of righ- 
teouſneſſe : for the firſt whereof we are beholding to Glanyile 
in Henry the ſecondstime; and tor the latter to King 1b», or 
rather the Barons in his time in thepubliſking of the grand 
Charter, or an enumeration of the liberties'or euſtonits of the 
people derived from the Saxons; revived,xcontinued, and con- 
firmcd by the Normans and their ſuccclors; which for the 
preſent 1 (hall leave in /azce dubio to Itand or tall, till occalion 
thall be of clearing the point, in regard that King Th» ſoon 
repented of his oath (the bond of his conſent) and to heale 
the wound, got the Popes pardon and bleſling thereupon: ſo 
ealiea thing itwas fora {onne of the Roman Church to paſſe 
for a good catholique in an unrighteons way. 

The execution ot the Law was done in ſeverall Conrts accor- 
ding to the ſeverall kinds of affaires, whereof ſome concerned 
matters of erime & penalty;and this touched the Kings honour, 
and ſafcty of the perſons of himfelte and his ſubje&s;and there- 
fore are ſaid to be contra coronam &: dignitatem,g>c,The ſecond 
ſort concerne the profits of the Crown,or treaſure of the King-. 
dome. The third concerne the ſafety of theeſtates of the peo 
ple. Theſe three works were appointed unto three ſeverall 
Courts, who had their {everall .Judges eſpecially appointed to 
that worke. Originally they vere in one,viz. in the ſupream 
Court of Judicature,the court of Lords,whereof formerly was 
ſpoken;bur after through increaſe of affairs by them deputcd or 
.comniitted tothe care of ſeverall men that were men of skil in 
ſuch affaires,and-yer retained the Supremacy in all ſuch cauſes 
ſtill. And becauſe that which concerned the publique trea« 


ſure 
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ſare was of more publique regard then the other,the deputation 
thereof wascomitted probably to ſome of their own members, 
who in thoſe dates were Barons of the Realm, and afterwards 

retained the title,but not the degree; and therefore were called 

for diſtinion ſake Barons of the Exchequer. The particular 

times of theſe deputaticns appeare not clearly out of ary mo- 

nament of antiquity 3 neverthelefſe its cleare to me that it was 

betore- Henry the ſeconds time , as well becauſe Herry the firſt 
had his Fudex fiſcalrs, as Glanvile io frequently toucheth upon 

the Kings court of pleas , which cannot be intended at the 

court of Lords, for that in thoſe daies was never ſummoned 

but in time of Parliament, or ſome other ſpeciall occaſion : 

but more principally becauſe the Hiſtorian ſpeaking of the 
Judges itinerant, reciteth ſome to be of the common pleas ; 
which ſheweth that there was in thoſe daies a diſtin&ion of 
juriſdifion in Judicatures. And it may very well be concei- 

ved that this diltin&tion of Judicature was by adviſe of the 

Parliament after that the grand councell of Lords was laid 

aide by Kings , and a Privy councell taken up, unto whom 
could not regularly belong any juridicall power, becauſe that 
remained originally in the-grand aſſembly of the Lords. 

Over theſe Courts, or two of them one man had the prime 
title of chiefe Juſtice, who then was called Lord chiefe Juſtice 
of England, and whoſe Office was much of the natare of the 
Kings Lieutenant in all cauſes and places , as well in warre as 
peace; andſomerimes was appointedto one part of the King- 
dome, and by reaſon thereof haithe name onely of that part, 
and ſome other of the other parts. The greatnefle of this otfice 
was ſuch as: the man for neceility of ſtate was continually re- 
11dent at the. Court, and by this means-che Kings court was 
much attended by all forts of perſons, which proved in after 
times as grievous to the King as irwas burdenſome tothe peo- 
ple. Otiher Jadges there were which were choſen for their 
learning and experience , moſt of them being of the Clergy, 
as were alſo the nnder Officers of thoſe courts; for thoſe times 
were Romes houre andthe power of darknefle. 

Other Courts alfowere in'the countrey, and were Vicontiel 
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or Couts of Sheritis and Lords of Hundreds and corporations, 
and Lordlhips, as formerly ; and theſe were ſetled in ſome 
place 3 but others there were which werr-itizerant, over which 
certaine Judges preſided , which were ele&ed by. the grand 


councell of Code: and ſent by commiſſion from King Herry' 


the ſecond throughout the Kingdome, then devided into fix 
circuits, nnto each ot which was afligned three Juſtices ; ſo as 
the whole number of Juſtices then was eighteen. The Office 


was before the comming of the Saxons over hither , but the 


aſgnation was new 3 as allo was their oath, for they were 


 \worne. But the number continned not long,for within foure 


yeeres.the King redivided the land -into foure circaits, and 
unto each-circait aſſigned five Juſtices , making in the whole 
the number -of twenty and one Jultices; for the Northern ci:- 


-cuit had (ix Juſtices which the King made Juſtices of theCom- 


Hoveden.337+ þ 
| Ibid. 445. | 


mon pleasthroughoutthe Kingdome.. Neither yet did the firſt 


commilliion continue fo long as foure yeeres; tor within that 


 time-Richard Lucy one of the Juſtices had renounced his Office 


and betaken himſzlfe to a cloifier,and yet was neither named 


-3n the firſt commiſſion nor in the latter ; nor did the laſt com- 


Hoved, Aru 
1184. 


Co. juriſd. C3 3 
Hoveden. 


Glaavil.l.14- 
CT » 


million-continue five yeers;for within that time Ralph'Glanvik 
removed from the Northerne circuit to that of Worceſter,as by 
the {tory of SirGilbert aw jm may appeare ; though little to 
the honour of the juſtice of the Kingdome, or of that Judge 
however his book commended him to poſterity. Itake it upon 
the credit of the reporter ,- that this Itinerary judicature was 


ſetled to hold cvery ſeven yeeres; but I finde no monument 
thereof before theſe daies. 


As touching -their power, - certainly it was in point of 


judicature as large as that of the court of Lords, thongh not 


{Jo high: it was as large becauſe they: had cogniſance of all 
cauſes both concerning the- Crown and common pleas ; and 
amongſt thoſe of the Crown this onely I ſhall note thar all 


manner of falſhood was inquirable by thoſe Judges which 


after came to be mach invaded by the Clergy. 


I ſhall ſay no more of this , but that in their originall theſe 


'Jrers. were lictle other then vilitations of the-Countrey by the 


grand 
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grand Councell of Lords. Nor ſha!l T adde'any thing concer- | 
ning the Vicontiel courts and other iriferiour but what finde Gherh 2 

in Glanvile ::that though robbery belongedito the Kings court, cap.t.. on. 
yet thefts belonged to the Sheritis Court ; and ( ir the Lords 

court intercepts not.) all batteries and woundings., unleſſe in 

the complaint they be charged to be done corrtrs pacem Domini 

Regis : the like allo of inferiour treſpalſes , belides common 1dem lib.g, | 

,/ whereof more ſhall follow in the next Chapter as occa- & 10, 


jon ſhall be. | 


— 
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CHAP. LXII: © 
of certaine Laws of Indicature in the time of Henry 


— —_— _ _ 


£ £ . , 


the ſeconds. © 


A Nd hereof ſhall note onely a few as well touching mat-= 
A ters of the Crown as of-property being deſirous to ob- 

- * fervethe changes of Law:withithe times and the rhanner 

of: the growth thereof to. that-pitch-which-intheſe' times'it 

hath attained. _ » Mongo d13997 B52 1242 47762 

| We cannot 'finde! in any ſtory that the Saxon:Church' was f. 
infeſted with any Herefie from.their firſt entrance: till this pre- Herefee. 
ſent generation. ' The firſt-and laſt Herefe that ever croubled 

this Iſland was inbred. by Pelagius'; but that was amongſt the 
Britons, and was brit battered by the Councell or Synod under 
Germanw ; but afterwards ſuppreſſed:by the zeale of the Sax- 
ons who liked nothing of , Brittiſh breed , and for whoſe 
fake it ſuffered more happly thenifor:the foulneſſe of the opi- 
nion-. . The Saxon-chiirch aranet from [Rome for the ſpace of 
above five hundred yeeres held oti its courſe without any inter- 
million by crofle doQrine ſpringing up, till the time of Herry 
the ſecond. - Then entred a ſe& whom they called. Publicans ; 
but were the Albigenſes, as may appeare: by. the decree of Pope 
Alexander,, whoſe opinions I ſhall hot erouble my courſe with; 
| | but it-ſecms they. were ſuch as crofſed. their way, and-Heary the 
" | ſecond made the firſt preſident of puniſhing Herelie in this 
qo Ecow | - Dd. King- 
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3. 
Treaſon. 
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Kingdome unders the name of this Set , whom he cauſed tg 
be brought before a councell of Biſhops , who endeavoured to 
convince them of their errour; but tailing therein they: pro» 
nounced them Hereticks, and delivered them over to the Lay 
power ; by which means they were branded in the forehead, 
whipped, and expoſed to extremity of the cold (according to 


the decree of the Church ) died. T his was the manner and 


uniſhment of Hereticks in this Kingdome in thoſe daies; al- 
beic ic ſeemeth they were then decreed to be burnt in other 
countries , if that relation of Cogſhall be true which Picardus 
noteth upon the 13 chapter of the Hiſtory of Willians of New- 
berry, oat of which I have incerted this relation, 


- Another caſe we nieet with in Henry the ſeconds time con- 
cerning Apoſtacy , which was a crime that as it ſeems died as 
ſoon as it was born ; for beſides that one we finde no ſecord 
thereto in_all the file of Engliſh ſtory. The particular was, 
that a Clepke had renoanced his baptiſme , and turned Jew; 
and for this was convifted by a councell of Biſhops at Oxford, 
and was burned. So as we have Apoſtacy puniſhed with death, 
and Herelte with a puniſhment that proved mortall ; and the 
manner of conviftion of bath by a councell of the Clergy, and 
delivered over to the Lay power, who certainly proceeded ac- 
cording to the dire&ion. of the Canon, or advice of the coun- 
cell. Theſe ( ifno more”) were ſufficient to demonſtrate the 


growing power of the Clergy , however brave the King was 
againſt all his enemies in the field. 


_ Treaſon was ancientlyuſed onely as a crime of breach of 
traſt or fealty, as hath been already noted; now it grows into 
aſadder temper,and is made all one with that of Lefz Majeſta; 
and that Majeſty that now a daies is wrapped up wholly in the 
perſon of the King,was in Henry the ſeconds time imparted to 
the King and Kingdom,as in the firſt times it was more related 
to the Kingdome: And therefore Glanvile in hisbooke of 
laws, ſpeaking of the wound of Majeſty , exemplikes ſedition 
and deftruRtion of the Kingdome to be in equalt degree a 


wound 
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"wound of Majeſty, wich the deſtrufion of the perſon of che Libgtoccapit, 


King : and then he nameth (edition in the Army, and fraudu- © © 


lent converſion of Treaſare trove,.-which properly. belongs to 


the King, Allwhich he faith are punithed with death and for- 
feiture of eſtate , and cortuprion of blood; for fo I take the 


meaning of the words in relation to what enfuerh, 


Fellonies, of Manſlaughter, Burning,Robbery,Raviſhment, 4 
and Fauſonry are to be puniſhed with lotſe of nzember and Felomies. 
eſtate. 53 | 
| This was the law derived from the Normans , and accor- 
dingly was the dire&ion in the charge given to the Jaitices 
itinerant in Henry the ſeconds time , as appeareth in Hoveden. 

But trealon or treachery agairift the oath ,. fealty , 'or- bond of LH 
allegiance , -as of the ſervants againſt the Lord was punithed *' WISIE 
with certaine and with paintull deaths: and therefore though 
the mnrther of the King was treaſon , yet the murder of his 
ſonne was no other then as of another man, unlefle ic aroſe 
from thoſe of his own ſervants. The penalty of fofſe of eſtate E'-Hen-1-c,79 
was common both to Treafon and Felony ; it reached even 
unto Thefts, in which caſe the forfeiture, as to the moveables, Glanvil.lip.7, 
was to the Sheriffe of the County, unto whoſe cognilance the ©P**7- 
caſe did belong ; and the land went to the Lord immediately, 

and not to the King.But in all caſes of Felony, & of the higher 
nature,the.party(though not the Kirigs renant)loſt his anefonal 

eltate to the King for ever, his freeholds alto tor a yeere anda 
day,after which they returned to the Lord of the ſoile by wa 

6 eſcheat. | It ſeemeth alſo that the Tofle not onely of chattels 

and goods but alſo of lands,%c. extended to Outlaries (T1 con- 

ceive in cafe of. Felony). and the Kings/pardon in ſich cafe 

could not bind the Lords right of eſcheate; although ir might 
diſcharge the goods, and the yeere and the day whereunto the 

King was entituled ; which caſe alone ſufhciently declareth 

what power Kings had in the eſtates of their fabjeas. 


: Manſlaughter madenot bailable. 1 | $o- 
- This was law in Hezry the oiady time,although it croffed Hnſhuughs' 
pity; d 2 the ter. 
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Robbery. 
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© duted)' was diviſible into three parts; 'one whereof:biſon- 
Fa, | ged 


the Norman Law; and queſtionlefle it was upon good ground; 
for the times now were not as thoſe in the Conquerours times, 
when: ſhedding of blood was accounted valour ; and in moſt 
caſes in order to the publique ſervice. ' And now itſeems it 
was} a growing evill, and that cried ſo Toud,- as though in caſe 
of Treaſon baile might be allowed , yet not in this caſe whi ad 
terrorem aliter ſtatutumeſt, ſaith the authour. 


Robbersſhall be committed tothe Sheriffe, or in his abſence 
to the next Caſtelane,who ſhall deliver him to the Sheritfe. And 
the Juſtices ſhall. doe right t@ them , and unto trefpaſſers upon 
Land. PF Ft D fl . 

By the Conquerours law theſe offenders were bailable, arid 
I conceive this: 'was.norepeale thereof; and the rather becaiiſk 
Glanvile aMloweth of pledges irrall caſes :({ except Manſlanghis 
ter _) yea in thoſe crimes that did wound Majeſty it ſelfe , al- 
though they concerne the deltruttion of the Kings: perſon, or 


| ſedition in the Kingdome or Army. thereof. 'The 'Juſtites 
= herein mentioned-were: intended to be the Juſtices 32ietat 1 


and the treſpafſes upon Land are meant ſuch as-are contra padens 
Domini Reg, as riotous and forcibleentries; for ſome tre(© 


| wang were againſt the peace ob the Sheritfe , as.formerly hath 


n obſerved. 


' Fauxonry is of feverall degrees or kinds: ſome againſt the 
King, others 55 other men; and of thoſe againit the King 
ſome are puniſhed as wounds of Majeſty.as fallitying the Kings 
charter: and whether falfifying of money: were in that con- 
dition or not 1 leave, or faliifying of meaſures , yet more infe- 
riour:I cannot determine; . but its cleare by Glanvik that falfi- 
fying of the deed of a private perſon was of ſmaller conſideras 
tion, and atthe utmoſt deſervedbur lofle of niember. 


Inheritatices may not be aliencd. 


Inheritances were in thoſe times of lands or oods'; | Ge it 
was the cuſtome then that the perſonall eſtate” (the debts''de- 
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y ed | in n right to the wife as her reaſonable part,the other to the 
s, | heice, andthird to the teſtator tomake his will of them; and 
kt | of the other ewo parts he could not difpoſeby will. Concer- 
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ning Lands ; ic was regalarly true that no man couldalien his 
whole inheritance to the dilheritin of his heire, either by a& 
in his life time, or any part thereof by his laſt will, without 
the concurrance of the heire. Burt of purchaſed lands he m 

orvelpart"by a& executed in his life time, - though he have'no 

e | Larids by inheritance; and if he hatli'no Hlae,then he may alien 

{ | all. | And wherea man hath Lands by inheritance, and alſo by 

] po he may alien alt his chaſed lands as he pleafeth, 

f the larids be holden in Gavel kinde, no more of the inheri- 

| | tancecatibe conveyed toany of the children , then'theic' 

; | portioniableparcs will: arhiSaie untd. This law of inheritance 
was divers according {to the tenure, for the lands in Knight- 
ſervice alwaies diſtended to the heire ; but ſych as were hol- 
det1 ini foccage paſſed according ro the cultome , 'eitherto'the' 
eldeſt or to'the youngeſt /*orto all equi ke And thas'ftood' 
the generall ſtate of inheritance from the Nortns times HS 11 14.9 1.0.88 
therto.,! ſeeming ſomewhat t60- ſtrait for the free men tharby' © 
law of property might challenge a power to doe with their 
own. as they pleaſed. ' But the Normans aw a double prejus 
dice herein ; the firſt was.the dangerof ruine of many of thick s 
fanilies who” now ingrafted 'irito'the Engliſhſtocke;- ai oh 
not fully one might expe a late chiecke to their preferments- 
from the Saxon parents after along and'faire ſemblance made 

of their goodiwill.. The ſecond: prejudice was the decay of 

their Militia which was maintained by-riches 'more'then: by: 
altitude of men, partly becanſe that richmen are myſt fear- 
filLof offending; :i and therefore ordinarily ily' are moſt ſervices: 
able both with rheic bodies and eſtates 'agairiſt ' poblique dan- 
ih and parely beraule by their friendsand allies they bring: 

ayd unto the « my » by ingaging chem in theccommon: 

ſ —_—_— mig Ove alone; of the condition: 
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Vide Glany, his ancelſter had at thetime of his death 


1.7, Cy 9, 


doing ſervice and'pay- 
ing releif; and ſhall have his chattailes., , -, 1 4, 40 
F the heire be underage the Lord ſhall: have the Wardfſhip 
for the due time , and the wite her Dower, ahd part of the 
00 ds FI OLLLLE. 
If the Lord withhold ſeilin the Kings Juſtice ſhall trie the 
matter by twelve men. | DE TE wr 
The firſt of. theſe branches is declaratory of aground: of 
common. law ; but being applied to the laſt js an incroduRion 
of a new law of triall ot the heires right by Afſize of Mort- 
dancelier , where formerly no remedy was lett to the heire,but 
a Writ, of right. If theſe three branches be particularly obſer- 
ved, they ſpeake of three ſorts of heires, of tenants :Knight« 
ſervice, viz. ſuch as are majors, qr of full dge3z- and-ſnch as are 
minors , or under age; and ſuch as are of a doubtfull age. 
Thoſe that are of full age at the death of their anceſtors may 
offeſle the lands deſcended, and the Lord may not diſleile 
im thereof; but may be reliſted by the heire in the mainte- 
nance of his poſſeſlion., ſo as he be. ready to pay reliefe; and 
doe ſervice that is due; and if the Lord expell him he: ſhall 
have remedy by Aſſize. Thoſe heires thatare minors ſhall be 
under the Lords guardianſhiptilthey come to one and.twenty 
yeeres- Thbeheires of ſuch as hold by-ſoccage are faid tobe at 


full age at fifteene yeeres,becaule at that. age they were thought 
able to doe that ſervice. ; but the ſonnes of : Burgefles are theri 
faid to be of full age when they have ability to mannage their 
fathers calling, ſuch as telling of money, meaſuring of clowh, 


and the like : yet doth.not Glanzile or any other (ay that theſe 
were their full age to.all purpoſes; .dlbeitthat:ſame Burroughs 
at this day hold the; laſt in cuſtome to'all intents-whatſvever; 
The lait branch provideth the remedy toirecoverto the heite 
his polleflion in caſe it be detained, either through donbeful- 
nefle of age of the heire, or his title 3, and+it: direQs (the iff 


to be tried by twelye men. This- triall ſome bavethonght to | 
be of Glanvils invention; and it may well be thartHis'trialt | 


of this matter as thus ſet down was dire&ed by him ; yet he 
uſcth often in . his ibooke! the word: foler', and irhitobrethc 
; ; ſaith, 
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faith, that he will ſet down frequentius wſitata, and its pait 
queliion'3 but that the triall'byxwelve men was much more 
ancient, as hath been already noted; - One thing more yet re- 
maineth, concerning the widdow of the tenant, whoſe dower 
is not onely provided for, but her reaſonable part of her 
husbands perſonall eſtate. The originall hereof was from the 
Normans, and it was-as popular as that of Ward(hips was 
Regall ;. and fo they made the Engliſh women as ſure to them 
as they, were ſare of their children, 


The Juſtices ſhall by Aſſize try difleilins done ſince the Kings 
comming over Sea next after the peace made between him and 
his ſonne. 

This is called the Aſſize of Novel diſſeilin , or of difſeifins 
ey made. It ſeems that the limitation was ſetfor the Juſti- 
ces ſake, who now were appointed to that worke , which 
formerly belonged to the County courts ; and to prevent in- 
trenchments of Courts, a limitation was determined, although 
the copy ſeemeth to be miſtaken, for the limitation in the writ 
is fromthe Kings laſt voyage,or going into Normandy. | 


Juſtices ſhall doe right upon the Kings writ for halfea 
Knights fee, and under, unleſſe in caſes of diftculty,which are 
to be referred to the King, We 

. The Juſtices 3##zergnt ended the fmaller matters in their cir- 
coits, the.other were reſerved to the King in hisbench., -- * 


Juſtices ſhall inquire of Eſcheates;L;ands , Churches, and 
women, in the Kings gift: And of Cattle guard , who? how 
mach 2? and where ? | $2 ; | FLY 

So as the. Judges itinerant had the worke of Eftheators ; and 
made their circaits ferve'as well tor the Kings profit as Juſtice 
to the ſubjefts. They aſecalſo-eo take fealty of the peopleto the 
King at ene certaine timeof the yeere, and to demand homage 


' ſo. Theft matters of the Kings Exchequer made the pre- 


ſence of the Judges leſle acceptable, and it may be occaſioned 
fore kind of opprefiion; And as couchitis © 
was 
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was a tenure in great uſe in theſe bloody times, and yet it ſee- 
meth they uſed. to take rent inſtead of the perſonall ſervice; 
elſe had that enquiry (how much?) been improper. * + 


13. Of a tenants holding, and of ſeverall Lords. 

\That one man may hold ſeverall lands of ſeverall Lords, 

- and ſo owe ſervice tothemall-is{o common , - as nothing can 

be more : nevertheleſſe it will not be altogether out of the 

way to touch ſomewhat upon the nature'ot this mirtuall re. 

lation between Lord and Tenant in generall , that the true 

nature of the diverſity may more fully appeare. The founda. 

tion or ſubje& of ſervice was a piece of land,or other tenement 

at the firſt given by the Lord to the Tenant in affirmance of a 
ſtipulation berween them'preſuppoſed , by the giving and re- 
5 ceiving whereof the tenantundertooke to performe Brice to. | 
Glanv-li?.9* (theLord, and the Lord:undertooke prote&ion of the tenant | ** 
he in his right to that tenement. © The ſervice was firſt by pro- || &f 
miſe ſolemnly bound , either by oath which the Lord or his fa 

deputy by the common law hath power to adminiſter; as in 4 

te 

d 

n 

[ 

h 

| 


the caſe of fealty , in which the tenant bound' hinifelfe to be 
true to the honour and ſafety of hisLords perſon, and to per- 
form the ſervice due co the Lord for the tenement ſo given: or 
otherwiſe by the tenants humble acknowledgement, and pro- 
miſe not onely 'to performe the ſervices due, bat even to be 
devoted to the Lords ſervice, to honour him, and to adventure 
limbe and life , andto be true and faithfull to'theLord. This | * 
is called Homage,from thoſe words,T become your man Sir; and | *© 
yet promiſeth upon the matter no more but fealty in a deeper | ' 
complement , albeit there be difference in the adjundts belons 
ging toeach. For though it be true that by promiſe of being 
the Lords man,agenerall ſervice may ſeem to be implied, yet | 
in regard that it is upon occaſion onely'of that preſent tenure, 
it ſeemeth to me that it is to be reſtrained onely to thoſe par- 
ticular ſervices which belong to that tenement ; and therefore 
if that tenement. be holden in ſfoccage, althqugh the tenant 
be bound to homage', yet thathonnge ties not the tenant to 
Lit,lib.2.cap.5 the ſervice of a Knight z; nor contrarily doth the' hortiage of 


- 
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Srenant in Knight ſervice tie -him to that of ſocage upon the 
command of his Lord, thongh he profelſeth himſclfe co be 
his man. Nor doth the tenants homage binde him againit all 


meng nor a4 ſemper; for-in caſe he holdeth of two or divers 


Lords'by homage tor ſeverall tenements, and theſe two Lords 
be in _warre | one againſt the other, the tenant muſt ſerve his 
chiefe Lord 'of whom the capitall houſe is holden; or that 
Lord which was his by priority , who may be called the chiete 
Lord becauſe having firit received homage he recejved it abſo= 
lutely from his tenant; butall other Lords receive homage of 
ſuch tenant with a ſaving of the tenants faith made to other 
Lords and to the King, who in order to the publique had 
power.to command a tenant into warre againſt his own Lord. 
If therefore he be commanded by the King in ſuch caſes unto 
warrehe need not queſtion the pwn of forfeiture; but if he 
be commanded by a chiefe of his other Lords into warre a- 
gainſt a party in which another of his Lords is engaged, his 
ſafeſt way is to enter upon the worke, becauſe of his allegiancc 
to that Lord, yet with a ſalve of his fealty to that other Lord. 
But in all ordinary caſes tenants) and Lords' muſt have regard 
to their ſtipulation, for otherwiſe if either breake the other is 
diſcharged for ever; and if the fault be in the tenant,his tene- 
ment eſcheats to his Lord; * and if the Lord faile, he loſes his 
tenure , and the tenant might thence. forth diſclaime. ' 2114 
hold over for ever. ': Neverchelefſe the Lord#had twh privis 
ledges by common cuſtome belonging to their tenares,” which 
although not mentioned in the ſtipulation , were yet more 
valuable then all the reſt ; the one:conternitififigeeer of profit, 
the other of. power : -T hat of: profit conliſted in ayds and re- 
Hefe. The. ayds wereif three kinds: one to makethe 1-ords 
eldeit fonne Knight, 'the other to: marry his eldeſt danghter 5 
the third to helpe' him to pay areliefe to his LotdParamont; 
which in my opinion founds: as mach a$'if the: tenants were 
bound by their tenures to ayd their Lord inall* cafes of extra- 
ordinary charge (ſavingthat theLordicould not diſtrainehis 
tenant for ayd tohis warre,) and this according to the Eords 
diſcretion tor Glanvile ſaith that the lawdetermined'nothing 
< : Ee con- 
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concerning the quantity or yalew of theſe ayds. Thee were 

the Norman waies, and ſayotred fo mach of Lord(hip, that 

within that age they were regulated 5 But that of celiefes waz 
an ancient facrifice', as of firlt fruits of the tenement to the 

Lord, in memoria[l of the firſt Lords favour in conferring 

; Ibid, that tenement 3 and it was firſt ſetled in the Saxons time. The 

. Lords priviledge of power extended (© farre as to diſtraine his 

tenants into his own Court to anſwer to himſelfe , in all cau« 

ſes that concerned his rights and fo the Lord became both 

Judge and party, which was ſoon felt and OO Ms. as ſhall 

appeare heaad Sel Another priviledge of the Lords power 

was over the tenants heire after the tenants death , in the dil+ 

poling of the body during the minority and. marriage of the 

ſame. - As touching the diſpoſing of. the body,the Lordeithiy 

Glany:7.30, retainedthe lame in his own-power, or committed the ſane 

to othersz andthis was done either pleno.jure,or rendring at 

Ibid. c.T2+ account. As concerning the marriage of the females that ace 

heires, or ſo apparent : the parents in cheir life time cannot 

marry them without the Lords conſent 3 nor way they marry 

themlelyes after their parents death without che faine ; and || , 

the Lords are bound 't> give their conſent , anleffe they can 

ſhew cauſe tothe contrary. The like alſo of the tenants wid+ || | 

dows that have any dowry in the lands of ſach tenure. And || | 

C 


——_—— 


——_ 


—— — 


wp FlAMSDPITPERTMSTTMN Ry 5! 


y ſuch like means as theſe the power of- the Barons grew to 
thac height, that inthe lump it was roo mallie both for Print 
and Commons. nigraſs* 0 | 


L 4 Of thepawerof the laſt Will: 
It is areceived opinion, that at the:common law no man 
| could devilehis lands by his laſt will. If thereby itbe conceb 
ved to beagaiaſt common reafon ; I fhall.not touch that 3 but 
if againſt cuſtome of the ancient times , I maſt ſaſpend my 
concurrence therewith untill thoſe ancient times be defined: 
for as yet 1 finde no teftimony ſafficient to affert that opinion; 
' but rather that the times hitherto had a facred opinion of the 
lat will, as of the maſt frious, fincere,, andadviked dectara* 
tion of the moſt inward defires of a man, which was c—_ 
| thing 


«1 | 
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thing looked unto in all conveyances, Voluntar donatoris de 
cetero obſervetwr. And therefore nothing was more ordinary 
then for Kings in theſe times as ninch as in them did lie to. | 
difpofe of their Crowns by their laft Will. Thus King 7obo paris © 
inted Heriry the third his ſacceffor , ' and Richard the firlf An.r216, 
Pq the Crown to King Fobn and Hezry the firſt gave all Hoveden, 
his lands to his daughter; and Willizm the 50 ang by his 45 [99s 
laſt will gave Normavdy to Robert, England to William; and to - mib,g0ys 
Henry his mothers lands. ' Tf thenthings of greaceſt moment 14g1meb. l.z, 


_—_— 
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ander Heaven were. ordinarily difpoſed by the: laſt Will ; was 
it then probable tharthe ſmaller free holds ſhould be of row 
high efteem to'be credited to fuch conveyances? I would nor 
be miſtaken , as if 1 thought that Crowns and Empires were 
at the difpoſall of the laſt will 'of the pofſeffour; nor: doe 
thinke that eicher they were thas in this Kingdore;;/' or that 
thete is any reaf6n that can patronize thatopinionz yer-it will 
b: apparent that Kings had no/ſleight conceit of the laſt wilt, 
and knew no fach infirmity in that thanner 6f "conveyance; as 


is pretended ; or eMe would they never have fpent that lirele 


breath left them in valine.” Thaye obſerved the words of Glan- 
vile concerning this point, -and Þcannot finde that hepofitives 
ly denieth all conveyance of land by Will; but onely/ in caft'of 
Ltherifon ; the ground whereof is, beeaule' its.contrary to the 
--1 non of the law : and yet in that caſe alfo alloweth ofa 
difpoling powerby conſent of the hejre, which could never 
make good conveyance, it the will in that caſe were abſolutely 
voide, and therefore his anthiority lies not th the way! Nor 
doth theparticutatr cyKomes of places diſcountecnance, but- ra- 
ther'advance this opinion; for if deviſe of lands were incident 
to the tenure in Gavell kind, and that ſo genetall in''©ld thine, 
as allo to the burgage tenures, which were the rules of Cors 


. poration and Cities, UV>z leges Anglie deperiri non poſſunt wec 


defraudari nec.violari , how can it be ſaid contrary to the coni= 
mon Jaw? And therefore thoſe conveyances of lands by laſt 
will that were in and after theſe rimes holden in uſe ; ſeem to 
me rather remnants of. the more generall caſtome , waſted by 


politive lawes then particular cuſtonxes growing up again(t the 
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common rale. Its true that the Clergy put a' power. into 
the Pope to alter the law, as touching. themſelves in ſome 
caſes :, for Roger Arehbiſhop- of Torke procured a faculty 
from - the Pope to ordaine 'that, no Ecclefiaſticall perſong 
Will-hould: be.good unlefle made. in health, andnot lying in 


/ extremity; and that in ſuch caſes the Archbiſkop ſhonld po. 


{efſe himfelfe of all ſach parties goods : but” as it laſted not 


| Tong, fo was himſelfe made a prelident in the cafe; for being 
1, overtaken with, death ere he-was provided, he made his; will. in 


his {icknefle,.! ant} Hertry the ſecond poſleſſed. himſelfe of: his 
eſtate. Andits as true-that-Femme coverts in theſe daies could 
make no will of their reaſonablepart,becauſe bythe Saxon law 
it belonged joyntly to the.children. Nor could uſucers contis 
nuing-in that-courte at the time of their death make their. will, 
becauſe their, perſonalt eftate belonged to the King after thei 

deathi,: and-their ; lands to their: Lords byreſcheate, althou | 


before death they lie open to no cenſure of law;but this was by I 


an efpeciall law made lince the Conquerours time. for by the 
Saxon. law they were reputed as outlaws. . Nevertheleſſcall 
theſe,doe-but-{trengthen| the. generall rule, viz. that regularly 
the laſt will was holden in the generall a good conveyance-in 
law. - If the will were onely intended and not perfefted,or no 
will was made, then the lands paſſed by deſcent,and the goods 
held courſe according to the Saxon law, viz. the next kinſmen 
and friends-of the inteſtate did adminiſter , and as adminiſtra 
ters , they might ſue by. Writ out of the Kings court,althongh 
the Clergy had now obtained ſo much. power as for the reco- 
very of a legacy , or for the determining of the Myc wg, pats the 
will in its- generall natnre it was tranſmitted to the Eccleſia- 
ſicall court. 
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CHAP. LXIIT. 
of the Militia of this Kingdome euring the reigne of 
theſe Kings. 


| Undertake not the debate of right,but as touching matter of 


faft ſhortly thus much: that fro the Norman times the power 
of the Militia reſted upon two princi les; the one theallegi- 
ance for the common defence ot the Kings perſon and honour 
and wagon and in this caſe. the King had the power to 
levy the force of the Kingdome,nevertheleſſe the cauſe was {till 
under the cognifance! of the -gredt councell , ſo farre as to 
agree or diſayow the'warre, if they ſaw cauſe; ' as appeared in 


.- the defeftions of the Barons in the ; an” between King 


Steven-and the Empreſſe, and between King Fobn and his Bar- 
rons. The other principle was the ſervice due tothe Lord from 
the Tenant, andby vertue hereof (cfpecially whenas:the liberty 
of the Commons was in queſtion:): the Militia was {wayed by 
the Lords, and they drew the people in Armes either one way 
or the. other, as the caſe appeared tothem: the experience 
whereof theKings from time to time felt, to their extreame 
prejudice, and the Kingdoms damwage. Nordid the former 

principle over{way the latter ,, althongh it might ſeem more 
conliderable , but onelyiin the times of civill peace , when the 
Lords were ”_ and the people well: conceited of the Kings 
aimes in reference to the publique, which happineſle it was 
Henry the ſeconds lot to enjoy 3 for he being a Princeeminent 
amonglt Princes-both:-for endowments of mind and of out- 
ward eſtate, not onely gaitied honour abroad, but much more 
amongſt his own people at home , who ſaw plainly that he 
was for forraigne imployment of honour to the Kingdome 3 
and not onely contented-with what he had in.Ergland, but im- 
barked together with the Laity againſt the growing power. of 


the Clergy , for the defence and honour of the priviledges g Þ 
the 
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the Crown , wherein allo the liberties of the people were in- 
cluded : T hey therefore were ſecure in the Kings way,and (ut... 
fered themſelves to be engaged unto the Crown further then 
they or their anceſtors formerly had been , out of pretence of 
ſidden extreame occaſions of the plngqoge that would not 
be matched with the ordinary courſe of defence. For the King 
( finding by tormer experience that the way of Tenures was too 
lame a ſupply for his acqueſts abroad , and that it had proved 
little better then a broken reed ro the Crown in caſe of diſpute | ca 
with rhe people) aimed art a further reach then the Lords or | dia 
Commons foreſaw ; and having learned a tricke in Fraxce, | -th 
brought it over ,- ( although it was neither the firſt nor lalk |} d 
trick that Exzgland learned to their coft from France ) which - 
k 

d 

t 

c 

| 


eden was anew way of leavying.of men and Armes for the warre, 

"18: by affeſlinguponeveryKnights fee, and upon every free man, 
of the valew of f1xteen Marks yeerly , their certaine Armes; 
and npon every free man of 'ten Mack; 


s yeerely valew their cer- 
raine Armes; and upon every Burgefſe and free marr of an in- 


feriour valew, their certaine Armes. 2. That theſe ſhould be 
ready prepared againſt'a'certaine day. 9. That they ſhould be 

ept and maintained from' time to time in the Kings ſervice, 
and at his command. ''4. That they ſhould ngt be lent, pled- 
ged, fold or given away. - 5. That incaſe of death they ſhould 
deſcend to the heire , who it under age ſhould finde a man to 
ſerve in his ſtead. 6.71 hat in cafe the owner were able he ſhould 


be ready ata certaine day. with his Armes for the ſervice of the 


King ad fidem Domini Regis &+ Regni ſui. 7. That anto this 
every man ſhould be\worn: 1 callithis a new way of levying 
of Armes and men., not but that formerly other tree men and 
Burgeffes found Armes, albeit they held not by Knight fervice; 
| for it'was fo ordained by the Conquerours laws formerly 
uſed: but now the King thruſt in two clauſes ( b<ides the al- 
tering of the Armes) the one concerning the oath whereby all 
men became bound; the other concerning the raiting and or» 
dering of men and armes, which here feems to be referred to 
the King onely, and in his ſervice; and this T grant may im- 
ply nach in' common capacity,viz. that all the power of the 


Militia 
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Militia is in Herry the ſecond. Burt this tricke catched not the 
people according to the Kings meaning: for the words ad fi- 
dem Regys & Regni till left a muſe for the people to eſcape, if 
they were called out againſt their duty to theKingdome , and 
taught the dotrine which is not yet repealed, viz. That what 
is not according to their faith to the Kingdome is not accor- 
ding to their faith to the King; and cheretore they conld tinde 
in their hearts ſometimes to lit {till at home, when they were 
called forth to warre : as may appeare in one paſſage in the 
daies of King Job , who had gathered together an Army for + 
the oppoling of forraine power, at {ſuch time as the Pope had 
done his worlt againſt him and the whole Kingdome; which 
Army was of ſuch conſiderable ſtrength , as I believe none 
ſince the conqueſt to this day exceeded or paraleld it : but the 
Kings mean fabmiſion to the Popes Legate fo diſtafted the 


Nobles and people, as they left him to his own ſhifts 3 and 


that in ſuch manner as although afterwards he had advantage 
of them and liberty enough to have raiſed an Army to have 
ſie2ngrhned himfelfe again the Nobles , yet the'Lords com 
ming from Longor, b on the ſadden {uch a party as the 
King was not able to withſtand , and ſo he came off with char 
concluſton made at Renny meade, which though in it ſelfe was 
honourable,yet loſt the King ſo much the more,becaufſe it was 
rather gained from him then made by hin, 
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CHAP. LXIV. 

Of the Government of Henry the third , Edward the 
firft, and Edward the ſecond, Kings of England. 
And. firſt a general wiew of the diſpoſition of their 


government. 


Ne hundred and ten yeeres more I haye = parece 

up » to adde a period to this firſt part of diſcourſe con» 
cerning Engliſh government ; principally becaaſe one ſpicke. 

| 0 


- - 


208. 


The govern. 5Hen.3.' Edw.1.7 Kings of 
ment of ' . Edw.2. \ England. 


M. Paris. 
Anl216, 


of arbitrary rule from King Tobz ſeemeth to breathe through- 
out the whole , and therewith did expire. 

The firſt that preſents himſelte is Hexry the third, begotten 
by King Tobn when he was in the very ticit enterprize of op- 
preſſion that occalioned the fir{t Barons bloody warres, and 
which this King was ſo miſerable as to continue for the grea- 
teſt part of. his life and reigne; and yet ſo nappy as to lee it 
ended about four yeeres betore he died. Although the ſoule be 
not ingendered trom the parent , yet the temperature of the 
body of the child doth ſometimes ſo attemper the motion of 
the ſoule, that there is in the child the very image of the fa. 
thers mind : and this Herry the third lively expreſſed , being 
ſo like unto his father Tor in his worit courle, as if his fathers 
own ſpirit had entered into him, and. animated him in all 
his waies. He brought in with him the firſt preſident of con- 
ſcience in poynt of ſucceſſion by inheritance in the Engliſh 
Throne; for the ſftreame of probabilities was againſt him. He 
was achild, and thetimes required a compleat man, and a 
man. for warre: He was the child of King 1:h»,whoſe demerits 
of the State were now freſh in the minds of all men. He was 
alſo deſigned to the Throne by his fathers laſt Will, which was 
a dangerous preſident for them to admit , who had bat even 
now withſtood King Tobns depoſiting of the Crown in the 
Popes hands , as not being in the power of a King of Exg- 
land to diſpoſe of his Crown according to his own will. Yet 
leaping *overall theſe conſiderations”, and looking on He 
the third as the child of a King, that by good nouri- 
ture might prove a wiſe and juſt King : they cloſed about 
this ſparke , in hope it might bring forth a flame whereby to 
warme themlclves in ſtormy times. Nor did their hopes ſoon 
periſh; for during his minority the King was wiſe to follow 
g00d councell, and by it purged out all the ill humours that 
the kingdome had contraCted in the raſh diſtempers of his fa- 
thers government. : Nor did he onely follow the counſels 
of others herein, but even at ſach times as their counſels:croC 
ſed, he choſe thoſe councels that fated with the moſt 'populer 
way; as is to be-ſeen in thedifferent counſels of the Archbi- 
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1 ſhop of Canterbury and William Briware. And yet two things M.Paris 
troubled mach thoſe times : one that they were times of par. 39-1323. 
n Þ} ties; the other, that the ProteQtor was ſomewhat too excel- 
P- | lentto be a meere ſervant ; and its hard for the Engliſh Nobj- 
d ÞF lity te endure him to be greater; although it may ſeem reaſq- 
a> | nable that they chat are thought worthy to governe a King 
it | ſhould be much more worthy to governe themſelves. But the 
ve | Pope put anend to all occafion of queſtion hereabout ; foe 
by Piebriefe he declares the King to be ſixteen yeeres old, and 
f | of ageto govern himſelfe; and therefore all Caftles are forth- 
t* | with to be rendred up into the Kings hands. This proved 
S | the rock of offence, whiles ſome obeyed the Pope, and were 
's | impugners of thoſe that put more confidence in the Caſtles 
Il } then inthe Kings good nature. Hence firſt ſprang a civill 
F | broyle, thence want of —_— then a Parliament; wherein 
I» | the grand charter of England; liberties once more was exchan- 
le ged tor a ſumme of money. Thus God wheeled about ſac- 
4 | ceſſes. But the King having paſſed over his tame age under 
is | the government of wiſe Councellors, and by this time begin- 
iS | ning to feele liberty, it was his hard condition to meer with 
is | want of money ; and worſe, to meet with il] Councellors, 
n | which ſerved him with ill advice, that the grand Charter 
© | would keepe him down, make him continually poore, and in 
3” | fate of pupilage : to this giving credit, it ſhaped an Idea in 
© | his mind that would never out for forty yeeres after; and 
'Y | thus adviſed he negleQs his own engagement , defies the go- 
l- | vernment that b Fiis Royall word, and the Kings his prede- 
It } ceffors in- coole blocd had been ſetled; and that he might doe 
O | this without check of conſcience, he forbad the ſtudy of the 
n } law, that ſoit might die without heire , and he have all 
W | Eſcheat. This ſadded the Engliſh, and made'them drive hea- 
it } vily; the King (to adde more ([trength). brought in forrainers 
i= | and forraine Councels ; and then all was at a ſtand. The Coun- 
cels were for new wates. The great deſigne was to get money 
to ſupply the Kings wants ;.and as great a deligne was to keepe 
T | the King in want: otherwiſe ithad been ealie for thoſe at the 
helme to have ſtopped the concourſe of forrainers (other then 
P Ff them» 
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themſelves from abroad ; the confluence of the Queenes poo» 
rer alies, laviſh entertainment, profuſe rewards, cheates from 
Rome, and all in necefſitous tines. But ſtrangers to maintaine 
their own intereſts muſt maintaine ſtrangenefſe between the 
King and his ſubjefts; to ſupply therefore theſe neceſſities all 
ſhifts are uſed, as revoking of Charters, diſplacing of Officers, 
and fining them, Aﬀeoreltations with a traine.of oppreflions 
depending thereon, fines and amercements, corrupt advance- 
ments, loanes, and many-tricks to make rich men offenders, 
eſpecially projets upon the City of Lo»4z. Neverthelefſe all 
proved intinitely ſhort of his disburſements , ſo as at times he 
is nece{litated to call Parliaments, and let them know his 
wants. At the firlt the people are ſenſible and allow ſupply ; 
but after by experience finding themſelves hurt by their ſup- 
plicsto the King, they grant upon conditions of renewing 
the power of the great Charter ; and many promiſes paſſe 
from the King to that end, and after that oathes, and yet no 
performance z this makes the people abſolutely deny ſupplies. 
Then the King pretends warres in France, warres in Scotland, 
and wars againit the Infidels in the Holy 12nd, whither he is 

oing : the people upon ſuch grounds give him ayds ; but fin- 
—= all bat pretences, or ill ſucceſle of ſuch enterpriſes,they 
are hardned againſt ſupplies of him for the}holy warre : then 
he ſeems penitent , and poures out new promiles, ſcaled with 
the moſt ſylemne execration that is to be found in the wombe 
of ſtory , and ſo punually recorded, as if God would have 
all generations to remember it as the ſ{eale of the covenant be- 
tween the King of Ezgland and his people, and therefore I can-. 
not omit it. 

It was done.in full Parliament, where the Lords Temporal! 
and Spirituall, Knights, and others of the Clergy,all ftanding 
with their Tapers burning. The King himlſelfe alſo ſtanding 
with a cheerly countenance, holding his open hand upon his- 
breſt,the Archbiſhop pronounced this curſe enſuing: 

_ By the authority of 'God anmipotent , of the Sort, and of the boly 
Ghoſt, and of: the glorious mother of God the Virgin'Mary , and of 
the blefſed Apeſtles Peter and Paul , and of all the other Apoſtles, 


and 


The govern «Hen. 3+ Edw, I.o2K ings of 4 210 
mentof Þ Fdw.2. $ England. 


I" | and of the holy Martyr and Archbiſhop Thomas , and 'of all the 
m } Martys, and of the bleſſed Edward King of England , and of all 
” Confeſſors and Virgins, and of all the Szints of God, 
ie WeExcommunicate and Anath:matize and ſequeſter from our holy | 
I mother the Church all thoſe which henceforth knowingly and mali- 
by cionſly foal!l deprive or ſpoile Churches of their right. 
- And all thoſe that ſhall by any art or wit raſhly violate, diminiſh 
or change, ſecretly or openly, in deed, word, or councell, by crofſing in 
” | part or wholethoſe Eccleſiaſticall liberties, or ancient avon cu 
ll ſtomes of the Kingdome , eſpecially the liberties and free cuſtomes 
, which are contained in the Charters of the common liberties of Eng- 
_ land, and the Forreſts granted by our Lerd the King to the Arch- 
3 biſhops, Biſhops, Prelates, Earles, Barons, Knights,and Freeholders. 
# And all thoſe who have publiſhed , or being pablifþed have obſer- 
5 ved any thing againſt them or their Statutes, or which have brought 
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e in any cuſtames, or being broughtin have obſerved; and all writers 

wy of Ordinances or Councels, or executioners, or ſuch as ſhall judge by 

, ſuch things, 

4 All ſuch as are knowingly guilty of any ſuch matters ſhall ipſo | 


fatto incur this ſentence : ſuch as are ignorantly guilty ſhall incar 
the ſame cenſure, if being admoniſhed be amend not within fifteen 
f daies after admonition . 

In the ſame cenſure are comprehended all pertarbcrs of the peace of 
the King and Kingdom : for everlaſting memory wheyeof we have 
hereunto put our Seales, | | 

And then all throwing down their Tapers extinguithed and | 
{moking , they ſaid, So let all that ſpall goe againſt this cnvſe be 
extin(,and ſtinke in Hel}. The King all the while continuing 
in the poſture above mentioned, faid, So God me help, I will ob- 

ſerve all theſe things ſincerely and faithfully, as T am a man, as 1 
; em a Chriſtian, as I am a Knight, as Tam a King crowned. and 
5 anoinied. | F 
; If weſball pare away the ſuperſtitious ceremonies,and con- i | 
{der divine providence , we may ſearch into all Hiſtories of - 
all ages, and we ſhall not finde a parallell hereunto ; ſo ſe- 
rioully compoſed , ſolemnly pronounced, with an Amer 
from the repreſentative body of - whole Kingdome , put 
Ft 2 | in 
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in writing under ſeale, preſerved to poſterity ; vindicated 

God himſelfe in the ruin of ſo manyoppoſers.And yet the ditlt 
of time hath almoſt buried this out of the thoughts of men; 
as few even of ſach as know it do ſerionſly conſider how far it 
may yet and even now be charged upon the acconnt of this Na- 
tion. Serious as it was,it was ſoon qu [reps nor would the 
King be long holden with promiſes, ſome unhappy Starre 
ſtrooke him in.his birth ; he had been too hard for his promi- 
ſes, and now having the Pope at his elbow,he can diſpence 
with his oath , and bid defiance to an execration; and in fat 
dehance of the grand Charter profeſſeth oppretſion , accumu- 
lates forraine Councellors, and-forraine guards, contemnes 
his own people, uſhers in the Popes extortions upon them 
to fill up the meaſure; thrives in nothing but inthe match of 
his ſonne and ſacceſſour witha lifter of Spaine,, and: yet that 
alſo- helps ro haſten on the publque poverty, and thata Par- 
liament that brought forth a bloody iſſue ; although not by 
any naturall power , but occalionally : For the Barons mean 
now no longer to traſt to promiles; ſtrangers are baniſhed 
the Realme, and others of the Engliſh blood Repped: into 
their places and'Revepnues. But this was not all, the King 
maſt confirme the grand Charter, and thereto he addeth nor 
onely his own oath, but caufeth the Prince his ſonne to con- 
firme the ſame in like manner. It is likewiſe propounded to 
him that the chiefe Officers of the Kingdome may be choſen 
ſuch as the Parliament ſhall like of: And that other lawes 
meet for the government of the Kingdom might be eſtabliſhed ; 
of alltheſe the King nnade no-bones. And to make men be- 
lieve that he was in-good earneſt, he was contented to diſrobe: 
and diſarme himſelfe, and inveſt.the Barons both with-Sword 
and Scepter , retaining nothing but the Crown for himſelte. 
This had been ſafety enough for the Kingdome, but that ic 
was aconcluſion without an agreement ; for as it was on the 
Kings part made from a principle of {:ame and feare,” ſo it 
way Beer in anger; for after that the-King had been 


thus dreſt and. girt for the ſpace of foure or five yeeres (what- 
ſocver he thought all the while its no matter) he began firſt to 
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ſtretch his conſcience, and having the Popes diſpenſation to 
helpe, ſoon makes his -oath-to flie alunder (although his ſonne 
tad for the preſent more conſcience.) But the other girt held 
more ſtoutly, for the Lords had the Sword chained to their 
arme. by the Kings own grant. Liceat omnibus in regno noſtro 
contra 0s inſurgere & ad gravamen noſirum opem &+ operam dare 
ac fi nobis in nullo tenerentur ; andthe Lords maintained their 
hold, though not without ſome jealouſiesamongſt themſelves; 
& its very probable had the King been a little longer breathed 
with: patience, he might have had his will upon ealier termes : 
for the Lords were not ſo jealous of one another as the Com- 
mons were jealous of the Lords, that they meaned to rule one- 


. Iy for themſelves. But the King being now in a wood, and 


bemired, 1o as he muſt now reſolve to-get all, or loſeall., and 
ſo either facritice his naturall delires, or the remainder of his 
politicke power, entered the field with the ayd'of thoſe Com- 
mons that choſe rather to be oppreſſed by one King then many 
Lords: andthus the Lords received the firſt blow, and gave the 
firſt foile: afterwards being worſted by their own diviſions and 
jealouſtes, they left a vitory to the King that might have 
mad: him abſolute, if he had been moderate; but purſuing 
revenge too farre, he was diltaſted of his own party that Jook- 
ed. on him as a Polyphemus that intended to devoure the 
enemy firſt, that he might more freely feaſt upon then1- 
ſelvesin the iſſue : this made victory follow the King a farre 
off, and taught the King that the end of civill warre mult be 
attended with moderation in the Conquerour, ſo farre as may 
ſtand with publique ſafety, or otherwile he that is conquerour 
to day by Sword, nay be conquered to morrow by  jealoulie. 
Thus many hamours conſumed , andall parts tired after four 
yeeres continuall warre , the State commeth to its right wits. 
The Kings gaines in all-this bloody ſweat may be ſummed up 


in two heads: Firſt,that he had liberty to chooſe kis principall: 


Officers of State by advice of the Lords, and them alſo to dil- 
place by like Councell. Secondly, in that he gained (though 


at adeere rate )) wildome to abſerve the ſtate of affaires, and. 


to. apply himſelfe accorling to occalian : ſo. lived _—_ 
the- 


Dan. An.t258, 


214. 


The govern-yHen. 3. Edw.1. @ Kings of 
ment of Edw.2. England. 


Edw.1. 


W alſing.46. 


the third for three or four yeeres after theſe troubles ; long 
enough to let the world know that he wasable to governe 
like an EngliſbKing,and to teach his ſonne by his own late ex- 
perience to be a wile governour betimes. 

For Edward the firſt being trained up in the Tragedy of a 
civill warre wherein he was one of the chiefe a&ors ; and ha- 
ving expiated the bloody way of his riotous youth by his hol 
ware, as they called it; now he betakes himſelfe to Fmends 
making by juſtice in government , having found by his fathers 
experience that a Kingdom well governed{(like good hasban- 
dry)preſerves the owner, but being negleRed deltroyes both. 

He came over in his third yeere in Azgaſt, was crowned in 
September, ſummoned a Parliament in February following, but 
NN it till after Eaſter 3 and then it is found that the 
Church of late had been ill governed ;the Clergy men grieved 
by many waies, the people otherwiſe handled then they ought 
to be,the peace ill kept,the laws lefle uſed, and delinquents lefle 
punilhed then was meet 3 and in the ſence of theſe inconveni- 

ences were the laws of V Veſtminſter the firlt made , wherein the 
world may ſee the great difference between the Prince and the 
King in one and the ſame man». 
Lhe molt part of thoſe laws were little other then plaiſters 
applied to particular botches of thoſe times , wherein the 
King dealt with a tender hand, as if he feared to ulcerate any 
part, and eſpecially the Clergy, and therefore delivered the 
laſt Jaw in a petitionary way to the Clergy, becauſe it concer- 
ved theexecution of juſtice in prohibited times, and yet bound 
up all with a ſalvo to himſelfe and his prerogative, like a Wiſe 
King that would neither looſe right, nor doe wrong; nor yet 
ſtickle to debate with his fubje&ts now when as his eye was 
upon a further marke. For Leolin the Prince of VV ales had 
attronted him ; and though he could not endure affronts, yet 
could he difſemble them for advantage, and ſo he ſuffered-the 
Parliament to runne its courſe, that he might have done the 
ſooner. Otherwiſe he had a ſeed of his fathers conceit that 
laws are not madefor Kings, as appeared afterward : for after 
he had gotten his army into the field, he tooke a fifteenth 


which 
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which was granted to his father, and this was inardito more : 
but there was no diſputing with power, and therefore the ſub. 
je& mult be contented rather to ſcore it up againſt the future, 
then require preſent pay; ſo dangerous a thing it is for England 
that Kings ſhould have occaſion to gatherarmies , though for 
never ſo hononrable imployment. 

The Welſh chaſe is hotly purſued , yet it did not. rid much 
way gar it coſt the Engliſh a voyage of nine yeeres travell be- 
fore they could attaine the ſhore althongh it had been often 
within their view. It may be the King found it adyantagious 
for his government to maintaine an Army in the field under 
the colour of the Welſh warre, that he might more bow his 
ſabjeQs to his own bent; for during theſe warres the King 
made many breathings, and tooke time to looke to the huſ- 
banding of his own revenue , as thoſe Ordinances called Ex- 
tent2 manerii, and Officium coronatoris doe witneſle, and the Sta- 


M. Welt. 
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tute of Bigamz. But the people were not altogether yet tamed; : . 


for the times being {till in warres, and they occaſioning much 
waſte of treafure, put the King to the urmoſt pitch of good 
husbandry , and one degree beyond the ſame; ſo as under co- 
lour of ſeiting his own he ſwept up allo the priviledges and 
liberties of his fubjeAts; ſome authours reciting the complaints 
of the Church men , others of the Laity : ſo as it ſeemeth the 
King was no reſpe&er of perſons, but his oWn. This and 0- 
thers not unlike had almoſt occalioned another combuſton, 


had not the meeting at Gloceſter ſetled things for the preſent, 


by referring the right of franchiſes todebate in the Eyer, and 
ordering reſeifure of ſach liberties into the fubje&s hands, 
whereof they had been diſpoffeſſed by 99 warranto and Qs 


jare,under colour of the fourth chapter of theStatute ofBigami. 


Nevertheleſle however debonaire the King ſeemed to be, the 
fore between him and his fabje&s was not fully cured; nor did 


the Lords traſt him farther then needs maſt, for whether they 


ſerved'in the field or met at councell,ftill they were armed ; and 
during this daring of cach other were many profitable lawes 
made , whiles neither party dari venture bloodſhed in touch- 
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ing too nigh upon the priviledges of each other; principally 
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the third for three or four yeeres atter theſe troubles ; lon 
enough to let the world know that he was able to governe 
like an EngliſhKing,and to teach his ſonne by his own late ex- 
perience to be a wile governour betimes. 

For Edward the firit being trained up in the Tragedy of a 
civill warre wherein he was one of the chiefe a&tors ; and ha+ 
ving expiated the bloody way of his riotous youth by his hol 
watTe, as they called it; now he betakes himſelfe to Fnend; 
making by juſtice in government , having found by his fathers 
experience that a Kingdom well governed(like good husban- 
dry)preſerves the owner, but being negleGed deltroyes both. 

He came over in his third yeere in Auguſt, was crowned in 
September, ſummoned a Parliament in February following, but 
By nas” it till after Eaſter 3 and then it is found that the 
Church of late had been ill governed ;the Clergy men grieved 
by many waies, the people otherwiſe handled then they ought 
to be,the peace ill kept,the laws lefle uſed,and delinquents leſſe 
punilhed then was meet 3 and in the ſence of theſe inconveni- 
ences were the laws of V Veſtminſter the firſt made , wherein the 
world may ſee the great difference between the Prince and the 
King in one and theſame man. 

Lhe moſt part of thoſe laws were little other then plaiſters 
applied to particular botches of thoſe times , wherein the 
King dealt with a tender hand, as it he feared to ulcerate an 
part, andeſpecially the Clergy , and therefore delivered the 
lait Jaw in a petitionary way to the Clergy , becauſe it concer- 
ned the execution of juſtice in prohibited times,and yet bound 
up all with a ſa/vo to himſelfe and his prerogative, like a wiſc 
King that would neither looſe right, nor doe wrong ; nor yet 
ſtickle to debate with his ſubje&ts now when as his eye was 
upon a further marke. For Leolin the Prince of VV ales had 
attronted him ; and though he could not endure attronts , yet 
could he diſlemble them for advantage, and ſo he ſutfered the 
Parliament to runne its courſe , that. he might have done the 

ſooner. Otherwiſe he had a feed of his fathers conceit that 
laws are not made tor Kings, as appeared afterward : for after 
he had gotten his army into the field,he tooke a fifteenth 
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which was granted to his father, and this was inarndito more : 
but there was no diſputing with power, and therefore the ſab. 
jet mult be contented rather to ſcore it up againſt the future, 
then require preſent pay; ſo dangerous a thing it is for England 
that Kings ſhould have occaſion to gatherarmies , though for 
never ſo honourable imployment. 

The Welſh chaſe is hotly purſued , yet it did not. rid mach 
way gar it coſt the Engliſh a voyage of nine yeeres travell be- 
fore they could attaine the ſhore although it had been often 
within their view. It may be the King found it adyantagious 
for his government to maintaine an Army in the field under 
the colour of the Welſh warre , that he might more bow his 
ſubjects to his own bent; for during thele warres the King 
made many breathings , and tooke time to looke to the huſ- 
banding of his own revenue , as thoſe Ordinances called Ex- 
tenta manerii, and Officium coronatoris doe witneſle, and the Sta- 
tate of Bigami. But the people were not altogether yet tamed; 
for the times being {till in warres, and they occalioning much 
waſte of treaſure, put the King to the urmoſt pitch of good 
husdandry , and one degree beyond the ſame; ſo as under co- 
lour of ſeifing his own he ſwept up allo the priviledges and 
liberties of his ſubjeAs ; ſome authours reciting the complaints 
of the Church men , others of the Laity : ſo as it ſeemeth the 
King was no reſpe&er of perſons, but his oW#n. This and 0- 
thers not unlike had almoſt occalioned another combuſton, 
had not the meeting at Gloceſter ſetled things for the preſent, 
by referring the right of franchiſes todebate in the Eyer , and 
ordering reſcifure of ſuch liberties into the fubje&s hands, 
whereof they had been diſpoflefled by 7 warranto and 219 
Jare,under colour of the fourth chapter of theStatute of Bigams. 

Nevertheletle however debonaire the King ſeemed to be, the 
fore between him and his fabje&s was not fully cured; nor did 


the Lords traſt him farther then needs maſt, for whether they - 


ſerved'in the field or met at councell,ftill they were armed ; and 
during this daring of cach other were many profitable lawes 
made , whiles neither party dari venture bloodſhed in touch- 
ing too nigh upon the priviledges of each other pringipe”y 
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becauſe the affaires in Wales were but laid atlleepe,and upon 
reviving} might turne the ballance to either fide. 

The wars awake againe, and therein are conſumed nigh five 
yeeres more of the Kingsreigne,(o as what ever his intent was, 
he could have hitherto lictle opportunity to effe&&t any thing 
for the advancement of the prerogative of the Crown at home. 
Nor had he ſcarcely brcathed himſelte and army from the 
Welſh wars,but he found both France and Scotland his@wemies 
at once. The King faced onely the firit,and fought the ſecond; 
which-held him work the remainder of his daies,$ at the ſame 
time alſo.he arred both the Clergy and Laity at his own home 
as if providence had given him ſecurity tor the good behavi- 
our 3 and yet it failed him in the ifſue, andletrt him to the 
cenſure of the world , whether his juſtice was ſpontaneous or 
by neceſſity; for as yet he held the grand Charter at parley, 
and therefore was rather eyed then much truſted: Albeit he 


was put upon confidence in the ſubjects diſcretion for ayd of 


him in his continuall undertakings; nor did they diſclaime 
him herein, however chargable it was; for all ſeem willing he 
ſ:ould be imployed any where,ſo as not within the foure Seas, 

Its probable the King knew it, and therefore having made a 
voyage into France he changed the Scene of warre,burt tothe 
other {ide as it were of a river,in hope his Lords would follow; 
but it would not be; this angred him,and he them : nor would 
his Clergy allow him any ayd p4pa inconſulto, and therefore he 
outs them from his prote&ion ; theſe and his irregular prepa- 
rations for warreby ſummons not onely of his Knights, but all 
other that held Land worth. 201i. per annum, and taxes impo- 
ſed by an arbitrary way increaſed rancour into a kindof ſtate 
ſcoale, little better then a quarrel! : for appeafing whereof the 
King granted a conſultation upon a prohibition , and unto 
both Clergy and Laity a confirmation of the grand Charter at 
the long runne, and allowed it as the common law of the 
Kingdome, and ſeconded the fame with many ſucceeding con- 
firmations in the 27,28 yeeres of his reigne , as if he had ut- 
terly renounced all thought of a contrary way ; but the Stat- 
in his 28th yeere had aſting in the taile that was as il] as his 


ſaving 


RS © lO OT a Tn 


aA ood ICE. of 0a a= 


eo owe  - 


ment of Edw. 2. Exeland. 


217 


ſaving of ancient ayds and prifals which was in the Stat.of con- 
firmation of the Charters, though it were omitted in this Stat. 
for the ſaving was of ſuch aſence as time and-occalion' would 
move the Kings heart.co make itzand thus this 'Statnte became 
like a Hocw pocus,a thing to (till the people for the preſent,and 
ſerve the Kings turne, that he might more freely intend the 
conquelt of the Scots; which once done,he might if he would 
try makectes with Ezg/and, But God would not have it ſo; 
the King in Scotland had power to'take , but conld not over- 
take; and the Scots like birds of the prey had wit enough to fly 
away,and courage enough to return upon advantages : and ſo 
the King was lett to hunt the wind, which m'dehim to return. 
He might now, expect the applauſe of his people for- his 
good ſucceſſe , and the terrour of -thoſe that had ſtopped the 
Ped way of his extravigantprerogativez and therfore looks 
bigge , rubs up old ſores, and having his Army yet inthe 
field) ſends for thoſe Lords that would not follow him in his 
warres in Flanders : all comeand ſubmit, and-as it were in fo 
many words let the King know'that all Eng/azdiis now tame, 
and like to be ridden at his diſcretion. .- And now 'there's1o- 
thing in his way but the fatall execration which he feared, not 
in relation to Gods anger; but, rather to the exaſperated 
Clergy, and the dread of the Popes directull thunderbolti' To 
avoyd (this tiorm he procures.a dilpenſation-from Rome to pers 
jure and oppreſle without tane:,,;; A tricke that he learned of 
his ftacher , and hid it within; his breaſt till now about two 
yeercs before his end he brings it forth to tell all ' the world 
that hitherto, he had been jult-againitchis will. But having ob- 
tained his purpgſe he neverghelefſe mifleth of hisend , - for a 
new King of Scog5/ourold gaod enemies by divine providence 
ſuddenly croſſed. his way before him, and .now it boots not 
to contend for arbitrary rule im Enzglazd, andloſe theCrown 
of Scotland,which he once thought he had ſure ; he faces about 
therefore, and havi jp {paken Gre to his people, for Scollimd 
he goes, Thus it all were not in a.patenthelis che King in- 
tended a good period , but God onely knowes what his far- 
theſt reach would have been if he had returned , for he was 
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taken out of this world in Scotland, and fo letr this his 
government ſomewhat like an imperfef& ſentence. 

His fonne Edwzrd thould have compleated ic , but that he 
wanted: his fathers ſence, and had too nich of his grandfa- 
thers ſuperbient humour,that meeting with a ſtiffe fpirit,and a 
weak mind brought {ſudden fire into the comte of government 
till it conſumed it felte in its own flame. For this King ha- 
ving newly lipt outof a bandage of wile governmefhit under 
his father ,. ranne the wilde 'chaſe atter raſh deſires, fpendin$ 
his former time in inordinate love, and his later tine npon 
revengetull anger, little inferiour to rage , and ſo in his whoſe 
government was ſcarce his own man. His love was a prelident 
of a itratige nature, that commanded him from all the con- 
tentments of his Kingdome to ferve one'nian, a{tranger, and 
proſtitute to all manner of licentiouſneffe ; meerely for ſome 
perſonall endowments. Itſhews thathis judgement was weak, 
and, his afte&ions ſtrong 3 and* in that more weake, becauſe he 
dilcovered it before he was crowned : : like ſome of the wea*- 
kelt ofthe weaker ſex, the birth of whoſe minds are borne as 
ſopn'-as they are 'conceived, and ſpeake as ſoon as they are 
borne. Tts trne that bravery of Spirit may worke after abſo- 
Juteneſſe in Kings under the colour of ſome kind of wiſdgme, 
Bat it+ is one thing to rale without law ,- ard another to live 
without. rules the. one dathes againſt the law of an Englith 
King , and rhayput-on'the name of policy, but the other de- 
ſtroyes-the law of mankind, and can beare no better name then 

of brutiſh deſire. 

All the while Gaveſtor was in view we ftinde nothing con» 
cerning common-weale or'\motamenit of Parliament, ſaving 
two Ordinances made by the King and ſach Lords as fiited to 
the Kings way rather then to his wants. The firit was that ge 
militibus, the other de frangentibus priſonam ; tor all the Kings 
labour was' to royallize G.veſton into as high a pitch as he 
could, and ſo.to amaze his own eye light with'contemplating 
the goodlinefle of his perſon. So as G2vefion 'is become the 
image of the King, and preſints his beames and influence into 
all parts ofthe Kingdom,and according to his alpe&thev often 

change 
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change and wainez$ yct at the beit were butas in a milty night 
The Barons lixed not this condition of tate Idolatry ; they 
were willing to adore the King but they could not bow to an 
image : they delired nothing more then that their King might 
{hine in his proper glory.. Thrice is 'Gayeſtan dani/hed, thrice 
he returnes 3 the lait accaſtoned another ctvill ware, wherein 
Gaveſisn loſt his head 3 thus the Lords removed the eclipte,buc 
(lictle the better thereby ) they inde ita vaine labour to com» 
pell the Sunne to ſhine by force when it hath no light. Though 
Gaveſton be gone, the mitt of forraine councels preyajle ; this 
was bred in the blood, fed with blood , and ended in blood. 
Through the glafle of forraine Conncels all things ſeem ot 
forraine colour; the King to the people, and the people to 
him. The King at length begins to ſee himſelte underyalued, 
and that it began in himfelfe, ventures himſelfe into the 
warres with Scotland to win honour 3 goes with much fplen- 
dour, but returns with the greateſt blot that eyer Engliſh King 
ſuffered, confounded abroad,and (leighted at home. For the 
braveſt men by il ſaccelle are loſt in common opinion : or,to 
{peake in a higher ſtrain,where God doth not bleſſe,man- will 
not. The King thus almolt annihilated,catches hold of Rome, 
fawnes on the Clergy , paſſes to them the Ordinances of Arti- 
cali Cleri , and de priſis bonts cleri : which loſt the free men no 
right although it concluded the Crown. Þ And to careſlſe the 
Commons made the Statate de vice-committibits , and the Ci 
of London likewiſe by the ſtatute de Gavelſetto. But God ſaw 
all ſorts of men ranne at riot , and ſends in upon the Nation 
plague , famine, and other extraordinary teltimonies of his 
diſpleaſirre , even to the wonderment of other Nations ; and 
this brought a kinde of ſobriety into affaires , made all forts 
tame, and for the preſent onely prepared them for better times. 
For the Kings time of Jonging, againe is:come , and he maſt 
have new playtellows; findes the Spercers, or rather was found 
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of them; they grow in honour almoit beyond the reach of 
the Nobles, but not beyond their envie; and are more ſecure 


then Gaveſton in this, that in their firſt ſprouting the Kings 
Councell ſerved himſelfe and them to keepe in with the Com- 
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nions by making good lawes ; ſuch as the Statates at Yorke, 
of Eſſoines; Attaints of Jurors, Leavying of fines; and E. 
ſtreates into the Exchequer, $c. all of them promiling good 
government. The Barons neverthelefſe like not the Spex.- 
cers greatneſſe, and being by ſeverall occaſions exaſperated, 
Joyne in one, and occalion a new warre; the King aided by 
the Commons ( who yet thought better of the King then of 
the Barons, whom they ſaw prejudiced rather out of ſelfe- 
apprehenſions, then the publique goud ) prevailed againſt the 


* Barons, and made them the tirſt preſident of death upon-che 


Prerog.Reg, 
17 Edw.2. 
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Scaffold. 


Now the Spenters are Lords alone, thinking themſelves 
above reach of the once formidable Barons,and the Commons 
too inferiour for their reſpet. Thus lifted up they take a 
flight like that of Tcarw. They had ſo much of the Kings 
heart as they could not ſpare any part thereof to the Queen, 
and ſhe being as loath to ſpare ſo mach for them as they had, 
retired with the Prince to a reliefe which they brought from 
beyond Sea, and with whom both Lords and Commons joyn, 
The favourites miffing of their wonted wings come down 
fafter then they aſcended, and together with them the King 
himſelfe, all of them irrecoverably. T hus favourites inſtead 
of Cement between Prince and people becomming rocks of 
offence, bring ruine ſometimes to all, but alwaies to them- 
lelves. 

The King foreſaw the ſtorme, and thought it ſafeſt firlt to 
cry truce with the people , and come to agreement with then 
by common confent , for the extent of his prerogative in cer- 
tine particular caſes queſtionable ; and this ſummed up, 
become a Statute for futare times to be a ze jo #ltra Detween 
the King and people. The like agreement lixzewiſe was concer- 
ning ſervices of tenants to their Lords; and an oath. framed-to: 
vindicate them from all incroachments. And ſomething was 
done to calme the Clergy for the demolithing of the Templer 
Knights, but the wound was incurable , words are not belie- 
ved it ations doe not ſtacceed.; nor will oaths now made to 
bind. Kings, Biſhops, Councellors-of State , Sheriffs, Majors, 

Bailiffs, 
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Bailitfs, or Judges to juſtice; nor dire&ions for regulating of 
Courts, nor Ordinances againſt falſe moneys and weights, 
nor all of theny ſettle the people; but they adhere to the 
Queen, burning with jealoulie againſt the King , and both her 
felte and the Lords with rage againſt the Spencers, The King 
flies, and being torſaken of the people, the Lords, the Clergy, 
his own ſonne, and the wite of his own boſlume, and of God 
himſelte, as the molt abſolute abje& that ever ſwayed Scepter; 
loſt the ſame; and being made a monument of Gods revenge 
upon inordinate defires in a King , and of the Engliſh people, 
being enraged , not long cirvivieg his demiſe, he died a death 
meet to be forever blotted out of the thonghts of all ſubjes, 
but to be had in everlaſting remembrance of all Kings. Forif 
a Kingdome or Parliament miſleads the King, at the worſt he 


is but miſled by his Councell; but if he be drawn aſide by fa- 


voaurites, he muſt thanke his own luſt; in the one he hath 
but the leaſt ſhare in the burthen, in the other he muſt beare the 
whole. 


_—_—— '— row ————_—_—— __—_—  O——— O— ——— wa R., —_O_—_ CR _ 4” —_ 


CHAP. LXV. 


Of the condition of the Nobility of England t:U the time 
of Edward the third. | 


RN, T Ow was prerogative mountedup to the higheſt pitch ;- or 
N endeavoared ſo to be.; either through the weakneſle of 
power oftheleKings, of whomthe firſt and Ila{t had liecle to 
ground upon but their own will ; andthe other, I meane Eqd- 
ward the tivit, had move wiſdome and power, but was other- 
waies .diftrafted by forraine and more urgent imployments ; 
ſo as the worke fainted before it came tots fall period. The 
conteſt was between the King and-Barons, who tl] thoſe daies 
were rather the great and richer ſort of men, then Peeres, al- 
though they alſo were of the number. I am not ſo ſharpe 


fighted. 45 to. reach the utmoſt intentions of the Lords ;. but 
| their. 
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their prerences. are of tuch publique nature, as its plaine that 
if their private intcreſt was wrapped up therein, they were in- 
ſeparable: and.! thall never quarrel] the Lords aime at private 
relpets , 'whenas its plaine the publique was fo importantly 


concerned; and yet Lwill not pliifie all that I finde written 


concerning their words and Aﬀtions. The ſpeech of the E. of 
Cornwall to his elder brother, and King Henry the third , I will 
neither render. up my C aſile, nor depart the Kingd»me,, but by the 
judgement of thePecres: and of Simon the E, of Leiceſter to the 
1ame King ;. That be lied, and were be not a King the Earle would 
make! bim repent bis word « and of the Lords that they would 
drize the King vat of bis Kingdome, andele& another : and of the 
E. Marſhall to Edward the firſt , that he world neither goe into 
Gaſcoine nor hang; & ſuch other doe favour of paſſion(eſpecially 
that. of the FE. of Leiceſter and the Lords ) and may ſeem harſh 
and, upmannerly; and yet may admic of fome alay, if the 
gcnerall rudenelle of the time , the Kings injurious provoca- 
tions, and the paſſions of colerick men be weighed together : 
Yet will not all theſe trench upon the canfe, nor render the 
ſtate of the Lords too high, or difproportionable to their 
place in the policy of the kingdome of England;as things then 
itood I ſay it was not diſproportionable ; for where the degree 
of a,.King was-mountingup to ſuch a pitch as to be above law, 
the Lords cxcceded not their places in prefling him with their 
councels ro conforme to the Jaws; and in maintaining that 
trult that was repoſed/in them in keeping off ſuch ſiniiier coun- 
cels and invalions as-might. violate the laws and liberties, or 
hinder the currant of juſtice ; concerning which I ſhall ſhortly 
ſtate the caſe, and leave it to the cenſure-of others. The go- 
vernment of the-peaple of this Nation in their originall was 
Democraticall mixt with an Ariſtocracy. ( if any credit be to 
be given to that little light of Hiſtory that is lefr unto us from 
thoſe ancient times.) Afterwards when they ſwarmed from 
their hive-in:farraine parts , and came over hither, they came 
in a warlike manner, under one condufter whom they called 
a\King; whoſe porver, whatever in the warre, yet in time of 
peace was not of that heigth as to rule alone; 1 meane that 
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whereas the Lords tormerly had the principall executory 
ower of Jawes ſetled in them, they never were abſolutely 
develted'of that power by the accelle of a King ; :nor was the 
King ever poſſeſſed of all that power, nor was it ever given to 
him ; but the Lords did ever hold that power the King con- 
curring with them ; and in caſe the King would not concurre 
the people generally !ided with the Lords, and fo in concly- 
lion the King ſuffered in'the.quarrell. + From this ground did 
arile from time to time che wanderings of the people'in ele&- 
ing and depoling their Kings during the Saxon'times; Nor 
did nor could the Norman Williams ſhake off this copartners- 
thip , but were many times , as well as other enſuing Princes, 
pzriwaded againlt their own minds and plotted -defires, Nor 
can it otherwaies be {ſuppoſed where Councels arciſetled' for 
whereto ſerye they , if ( notwithſtanding them ) the King 
may go the way of his inordinate dehre? It the Lords then did 
appeare againit theſe Kings whereof we treat , in caſes where 
they appeared againſt the laws and liberties of the people ; ir 
was neither new,. not {o heinous as'itsnoifed;; for them who 
are equally if not more intruſted* with the Cummon-wealth 
then the King (by how mach the Conneellors are trated more 
then the des) to be true, for the maintenance of their 
tralt in cafe the King ſhall deſert his: But the greater Gueſtion 
is concerning the matner by thteats and warre. Its as proba- 
ble ,' I grant that the Lords ufed the one as the other, for it 
was the common: vice of the times to be rugged'; yet it 
we ſhall adde to what hath been already ſaid, firit, that Knight 
{ervice was'for the defence of the kingdome principally. Se- 
condly, that the greateſt power of Knightſervice reſted with 
the Lords, not'onely in propriety and ownerſhip, but in point 
of direction tor the benetit of the Common-wealth ; and laſtly, 
that the ſtate of the times now was ſuch as the kingdome was 
opPreſſed by ſtrangers counſels, and the Councels of the king- 
dome rejected; that initead of law, garitons of ſtrangers ru- 
led; that no man could own his own , that the ſibjeds were 
looked: upon as enemies ; and of all this the King made the 
principall initrument, who had ruled and over-rulcd in chis 
manner, 


ae. 


224 


The govern . Hen. 3. Edw.1. Kings of 
ment 0) -  Edw.2. E neland. 


"Ry 


manner, and fo was reſolved to continue; | ſhall leave it to the 


better judgment of others what other healing plaiſter was tojbe 


had for ſuch a fore. Albeit it cannot be denied,that more due 


reſpeRts might have teen tendred to kingly dignity then was in 
thoſe times praiſed: And yet there was a difference alſo in 
the occalions of warre, for certainly that laſt warre with Ed- 
wird the ſecond was more fatall , and: yet lefle warrantable; 
and in:the -ifſue declared that there was more of; the Queene 
theteinithen of the. Lords , whe knew away of removing fa- 
vourices from -the-King, without removing the King trom 
the kingdome; or driving him out of the, world. In all which 
neverthelefſe'ir cannot be concludcd that the Lords party was 
increaſed more-then in the former Kings times ; for the loſſe 
of; the field- jn Henry the thirds time againſt the Prince, kept 
then ir awe all the ſucceeding reigne Clchough they were not 
then tongue tied.) and their ſecond lofle againſt Edwa4d the 
ſecond, which was yet more ſharpe,queſtionlefle quelled their 
ſpirits (although they':loſt; no right therevy) and increaſed 
7 ta Kings pdrty;uinch-bythe accelle to the Crowne of the ſer- 
vices:ot ſach as: held of thoſe Lords that were attainted or 
diltnherited : And yet by- a hidden providence the King was 
little the better when it came to the pinch ;. for when Edward 
the ſecondyQueen,came from-beyond the Seas, though. with 
but a-{mall force, all forſake.the King 3- neither regarding the 
former terroar of the Army of a King,nor the right or ſervice, 
nor oath of fcalty, nor promiſes, nor lawes, nor other ingage- 
ments} and ſo the King becomes a prey toan enraged woman, 
or which isworſe toa jealous wife : ſo little can thename of 
a King doe,when his perſon is deſpiſed; and fo vaine for him 
to truſt in his Milicia,that hath + 05% diſarmed hinſelfe of 
the hearts of his Sabjeftss The ſumme then of all the labonrs 


of the Nobles during theſe times will reſt in this, that they 
won the day,and yet loſt the field:althoagh they loſt their wa 
bloods and eftates,yct they ſaved all to the people,and lett laws 
in torce able to debate with prerogative in the hand of any 
ing that ſhould ſucceed. Thus ſtood the matter in fat upon 
ſuch grounds as it had, the validity whereof its not my worke 
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leave it asa ſore time, that ſcarce will indure 'toneh; nor 
beare a King further then he was good or brave. 


CHAP. LXVL 


of the ſtate of the Engliſh Clergy untill the time of Ed- 
ward the third : and herein concerning the Statute of 
Circumſpedcte agatis, Articuli Cler1, and of gene- 
rall Councels and nationall Synods. 


T was a time of much ation throughout the whole Chri- 
[ian State 3; and Rome now having attained to its full glory, 
began to beeyed on all parts, as an irregular motion croſſing 
all affaires,that it may like the ſole Emprefſe command all,and 
be controlled by none ; and this” wrought ſome ſtirrings in 
France, complainings in England, and facing between the Em- _—_ ”* 
perour and the Pope. How chargable this was to the Popes 7 * 
treaſury its not materiall , bat it occalioned or was pre- 
tended to be the occaſion of all the intolerable exaftions en- 
ſuing; there being ſcarce one yore paſſed over without ſome 
extraordinary exa&tion leavied upon the Churchmen, either 
by proviſors, tenths, procurations , levies for the Holy warre, 
Quindizmes, benevolences , or other ſnch like ; and where 
money was not to be had, by levies of Ornaments or of rich 
apparell ; by intimation, begging per{wading, commanding, 
threatning,, and in this courſe continuing till they had ont- 
faced ſhame it ſelfe , and that the whole law of Rome became 
comprehended in this one ©uicquid libet licet. In generall 
therefore the Church of Rome cannot be ſaid to thrive during 
theſe Storting times,although Rome did ; for if the Laity were 
pillaged by the King, the Clergy much more both by Pope 
and King ; it the one complained the other cried, the one x 
ſometimes found reliefe from the King, but the other was 
helpleſſe,forthe Pope had no eares to heare,not the King hands M. Paris 
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to yy ; he neither durſt nor would crofſe the Pope,although 
the Clergy told him that by theſe exa&ions they were impo- 
veriſhed in ſuch manner as they were diſabled to doe him ſer. 
vice for their lay Fees. Thus Rome becomes a burden to Rome, 
and the members weary of bearing their head\. Hereafter mu} 
the Pope beware of falling out with Kings, for the Engliſh 
Clergy now though late, ſee that all is not Gold that gliſters; 
nor is it any great priviledge to be the Popes men further then 
the Pope will be a good maſter,but this was not to be expeQted; 
Popes were grow ſo excellent, as they could not amend; 
and England {o enamoured of them, - as its become their vere 
bartus deliciarum, as the Pope: called it when he ſaw the rich 
veſtments of the Engliſh Church men : And therefore they 
muſt now be contented to be the Popes viands as often as his 
hungry maw doth call, or otherwiſe they niutt fall out. An 
excellent poſture of atfaires , and brave preparative to diſpoſe 
the hearts of all ſorts for intertainment of the eafie yoke of 
Chrilts government, which was now at the doore and ready to 
be revealed. Nevertheleſſe poore and mean as the Clergy was 
they had courage enough not onely to ſiickle both with King 
and people for their own liberties, but alſo to invade the liter» 
tics both of the Crown and Commons, having this advantage, 
that they had to doe with a King and: people that were two; 
and themſelves well ſeconded by the Pope, that had no Tefle 
power in thoſe times of publique diſtraftion , and was bound 
to ſerve the cattell well that yeelded him ſo much milke. The 
particular matters of debate may appeare in their paper of 
grievances compoſed in Herry the thirds time , and their reſo- 
lations thereupon 3 their complaints were renewed againe in 
the time of Edward the firit (if we may give credit to B zro- 


11s). after the Statute of circumſpedte agatis. To theend there- 


fore that the whole may lie betore us, 1 ſhall ſet down the 
matter or ſubſtance of both theſe papers ſeverally in regard 
they ſound mach alike, and: note the difference; all which 1 
thall doe to the end that it may more plainly appeare what the 
Churchmens Idea was , and how farre the common law and 
Kings prerogative would agree thereto, 
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| The complaints are of this nature s I 

I, + That, the. Church-poſſeſhons in their vacances'' are 
waſted, and that Eſcheators, doe not onely ſeile'the perſonal} 
citate of the Abbot or Prior deceaſed , | but ſuch Gorne in' the 
barne,and other goods belonging tothe houſes,for their main- 
tenance; as allo the profits of Churches impropriate. 

-2.& 4,% 5. EleRions are either diſturbed by the Kings Let- 
ters przceding,or by delay of the Royall afſent ſubſequent the 
ſaidele&ions. Hes Bo 
6. TheLay power without the advice of the Clergy doe 
put in, <ject, or reſtore incumbents to Benetices' yoyd. 

_ 7. Prelates are ſummoned to anſwer-to; the Lay power- in 
the Writs Duare excommunicavit,and Quare non admiſit. 

8. Clerks arediltrained:in their Lay fees, to anſwer before 
the Lay power in action of debts, treſpaſle, or other perſonall 
ations ; and in caſe they have no Lay fees, the ordinary is di- 
ſtrained by his Barony to cauſe theClerke! to appeare- 

9. The Laity are forbidden to take oath, or to informupor 
cath before the Prelates , and to obey Prelates a _—— in 
ſuch caſes. - | | 

10. Perſons taken and impriſoned upon excommunication 
are ordinarily diſmiſt without fatisfaftion unto the Prelate ; 
and ſometimes are not taken by the Sheritfe, notwithſtanding 
the KingsWrit z and as well the King as his Officers doe ordi- 
narily communicate with ſuch as are excommunicated, and 
likewiſe command othersto communicate with them. 

1 4. Clerks impriſoned for felony are refuſed tobe delivered 
to the Qrdinary , unlefle upon ſecurity to appeare before the 
Juſtices in Oyer, and ſometimes are hanged.before their Ordi-' 
nary can demand them ;' and ſomerimes their heads are all (ha- 
ven that they may not appeare to be Clerks. 

36. Jultices ztzzerant doe imprifon Clerks defamed for fe- 


lony,or othsrwiſe outlaw them if they doe not appeare. And' 


otherwiſe proceed againſt Clerks atteritheir purgation before 
rhe ordinary. Yiewiib 2 or: 

18. TheLay power ſeiſes upon the eſtates of Clerks degra- 
ded for crimes, 


| © Hop 19.Clergy 


IT, 
I2, 


& 33. 
13, 


I5: 


17. 


—_—_——— 


The govern- SHen. 3. Edw. 2.0 Kings of 
'ment of Edw.1. England. 


20. 
2TI. 


31. 


19-Clergy are compelled to aniwer and give ſatisfaftion for 
offences againſt the forreit Jaws, before the Lay power: And in 
caſe of default the Biſhop by dilſtrefſe is compelled to order ſa- 
tisfation, as well in ſuch caſes as in perſonall a&ions. 

22. Priviledges of SanCtuary are invaded by force. 

23. Executors of Bithops arehindred from adminiſtring the 
eſtate without licence firſt obtained from the King. 

24, The Kings tenants goods are ſeiſed after their dectaſe 
by the Kings Bailiffs. 


25. Inteltates goods are ſeifed by their Lords, and their Or- 
dinary hindred from adminiſtration. 


26. The Kings prohibition paſſeth in cafe of Tythes and 
Chappels. | | 


27-The like in caſes of troth-plight, perjury, cerape,heriet, 


or other Church duties,as money for reparations of Churches, 


and fences in Churchyards , pecuniary puniſiment for Adul- 


tery, and coſts of ſuit in Eccleliaſticall court,facriledge,excom-- 
nunication for breach of the liberties of the Church, contrary 


to the grand Charter. 


3o. In caſes of prohibition if the Eccleſiaſticall Judge pro- 


ceed contrary to the fame he is attached and compelled to ſhew 


his a&ts in Court; it the Lay Judge determine the cauſe to be- 


temporall the Eccleliafticall Judge is amerced , if he proceed 
againſt the prohibition , and its tried by witneffes of two ri- 
baulds : and in caſe it be found for the Ecclefiaſticall Judges 
cognifance,yet there is-no coſts allowed for ſuch vexation. 

32.That Jewes in matters Eccleſaſticall aforefaid are by the 
Kings prohibition drawn from the Ecclehaiticall Judge unto 
the Lay Magitrate. | 

34. Queſtion about Lands giver in Frankalmoine are tried 


in the Lay courts; and by reaſon- of fach tenure the owners. 
though Clergy men. are compelled: to doe ſuite at the Lay 
courts, andare charged with impofrions , and are diftrained: 
herauito,alchough che Lord have other Land of the Donor in 


Frankallmoine ſubjed to his diſtreſſe, 5 


39. Prelates ſunnnonedto higher Courts are not allowed to. 
make atturnies to appeare for them in the inferior civill courts. 


41, Grantees 
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41. Grantees of murage or- other unwonted. impoſitions 
compell the Churchmen to pay the ſame. 

42 & 43. The Clergy are charged with Quarter,Cart-ſervice, 
and purveying. | 

44+ The chancery ſendeth out new Writs contrary to the 
libertics of the Church, and the law of the Land without the 
_ of the Councell of the kingdome, Princes and Pre- 

ates. 

45. The King doth compell the Clergy to benevolences to 
the King at his voyage into forraine parts. 

46. Amercements granted to Clergy men are turned into 
fines by the Juſtices,and by them taken. 

47. Clergy men are fined for want of appearance before the 
Juſtices it;nerant, and of the Foreſt upon common ſummons. 

48. Buo warrantres granted againſt the Clergy for their li- 
derties, and the ſame ſeiled, unlefſe they be ſet down in expreſſe 
words in their Charter,notwithſtanding that by long cuftome 49- 
they have enjoyed the ſame , and many times contrary to ex> 50- 
preſie grant. 


This-is the fume of their paper of grievances3 and becauſe. 
they found the King either wilfull or unconitant, they refolve 
apon a remedy of eter own, by excommuanication and inter- 
dition, not ſparing the perſons of any principall or acceffory, 
nor their Lands, no not of the King himfelte ; and. for this 
they joyn all as one man: Now what ſcare this made I know 
not, but Hezry the third in the Stat. of Marlb. and Edward the 
firſt in his Stat. at Weſtminſter , and other Satatutes : the fuſt 
ſpake faire,and ſeemed to redrefſe ſome of theſe. complaints; as 
alſo did Edward the ſecond,and yet the Common lawlolt little 
ground thereby. 

That which Hevzry the third did befides his promiſes of re- 
forming was done in the Stat.of Marlbridge. 


The ſucceſſors of Abbats, Priors, and Prelates, Oc. yt, wag, 
fall have an aFion of treſpaſſe for treſpaſſes don? nigh 
before the death of their predeceſſors upon. the Wwe: of. 
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their Corporations. And ſhall proſecute an ation begun 
by their Predeceſſors. And alſo ſhall have an aſſize a+ 


gainſt intruders into anyof the poſſeſſrons beloaging to 


the ſaid Corporations whereof their predeceſſors died 


ſeiſed 


This might ſeem a remedy provided againſt the firſt malady 
complained of, and queſtionlefſe bound all but the King ; and 
ſo might perchance abate ſomewhat the: edge of that Article. 
Bat it being the Clergies reach to grow rich , and the Popes 
canning to help on that worke , that they might be as ſtores 
for ſupply of his treaſury 3 and had forbidden Abbats. and 0+ 
ther Prelates, &c. the Woerty of diſpoling their eſtates by. laſt 
Will. Kings therefore as ſupreame patrons to theſe bodies in 
their vacances uſed to ſeile all the eſtates of the Prelates with 
the temporalties to their own uſe, as well to preſerve the riches 
of the kingdome to it ſelfe , and the poſſeſſions of ſuch Cor- 
porations from ſpoile , as to be a cloke of their own covetoul- 
nefſe. And under the eſtates of the Prelates or heads' of theſe 
Corporations all the Goods and Chattels belonging to the 
ſaid Corporations were m—_— in regard that all was 
by law adjudged to be in the ſole poſſeſſion of ſuch head , and 
without whom all the reſt were accounted but as dead per- 
ſons. . | 


No Clergie man is bound to attend at the Sheriffs 
Tarne. .* 


William the Conquerour firſt exempted the perſons of the 
Clergy from attendance upon temporall Courts ; yet they 
were itil] urged thereto , and eſpecially by a Law in Henry the 
firſts time 3 but by this law they are diſcharged, and in ſome 


- meaſure a proven made againſt the grievance. in the 39th 


Article before mentioned. Theſe amends we find made to the 
Clergy by Henry the third , beſides his confirming the grand 
Charter : And his ſonne Edward the firſt purſued the ſame 
courſe , eſpecially in his firſt times, when he was but tenderly 
rooted: as may appeare in the Statute of Weſt. r; 
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Clerey men nor their houſer ſhall be charged with Weſt, cap. 1» 


-Quarter,nor their goods with purveyance or cavt-ſervice, 
under perill of impriſonment and dammages by aFion or 
impriſonment. 

The great endowments of Lands, Rents, and Revenues gi- 
ven to the Church-men by the Laity was for the maintenance 
of Hoſpitality and works of charity. The founders and bene- 
faftors hereby obtained a right of corody or entertainment at 
ſuch places, in nature of tree quarter , which in the neceſli- 
tous times of Henry the third became ſo common that eve 
ane that had power never queſtioned right, and the King above 
all the reſt ; by meanes whereof the Church Revenues were 
exceedingly waſted : for remedy whereof all offenders are by 
this Statute made liable to fine and impriſonment, and double 
dammages in caſe of a&tion of treſpaſſe;the King only excepted, 
again{t whom they had no defence, but would rather have 
wonne him to have been their defence againit the exaCtions 
from Rome that continually plagued them. 


A Clerke taken upon felony, being demanded, ſhall be 
delivered to the Ordinary; but being indifed ſhall not 
be diſmiſſed by the Ordinary without due purgation. 


With due refpe&s to the judgement of thoſe grave and ho- 
nourable perſons of the Law, it ſeemeth to me that before the 
making hereof the uſe was, that it a Clerke waz defamed or 
appealed by an offender tor felony ,. before conviction he was 
forthwith impriſoned ; nor conld he be delivered unto the 
Ordinary upon demand before inqueit taken, unlefſe upon 
ſufficient ſecurity to indure the triall before the Judges 7tin-- 
rant; Which thing was not ealte to be had for aClerke, as 
times then were. This Law therefore was made in favour of 
the Clergy, who requir<cd that ſuch as were Clerici notz & ho- 


neſti ſhould forthwith upon their apprehending be ſent unto 
their Ordinary, and thoſe which were vagz & 7ncognitt ſhoald 
upon demand be delivered to be judged by their Ordinary 
treely, and nom exp:Gatr juſticiaris quibuſcungque : Such wan- 
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dring Clerks therefore the Clergy will have delivered before 
inquiſition if demand be made; Neverthelefle becauſe the in« 
didiwent paſſed many times betor the demand came, (for by 
the 15 Article of the Clergics complaints foregoing, it a 

cares that the Lay Judge made more then ontinaryl ed, for 
Rn of ftop.) This law provided that ſuch alſo foull be 
delivered to their Ordinary , and that due purgation ſhould 
palle before the party were delivered ; and in caſe the Ordinary 
neglected his duty herein, he was liable to a fine or amerce- 
ment. Thus is Briton to be underſtood in this point; whereas 
Bra&on ſpeaking of ſuch as are convicted, atfirmeth that if de- 
mand be made of ſuch as are not indifted ( for of ſuch he 
ſpeaketh ) they ought to be delivered without indi&ment : 1 
fopole he meaneth by the Church law, for till this Statute 
the temporall Judges praRtice was otherwiſe, as appeareth 
the 14 Article of the Clergies complaint foregoing ; and fo 
by this Law the 14 and 15 Articles of the Clergies complaint 
are anſwered. 


Diſturbers of the freedome of eleFions fined. 


With ſubmiſſion to the judgement of others I ſuppoſe that 
this was framed principally for the ſatisfaQtion of the Clergies 
complaints in the third, fourth, and fifth Articles foregoing : 
and I am the rather induced hereto , becauſe as touching. ele- 
Aions into temporall places of government ſeverall laws are 
eſpeciall framed ; ſuch as are eleftions of Sheriffs and Coro- 
ners, whereof the one is Weſt. 1. cap. 10. the other Artic ſuper 
Cart. cap.10. and no law is eſpecially made as touching the 
elc&ions of the Clergy if not this. 


Ordinaries having the Goods of the inteſtate ſhall an- 


| ſa wer his debts; 


Originally the goods of the inteſtate paſſed by a kinde of 
deſcent to the children : afterward by a Saxon law the wife 
had her part;and this continued all the Normans time.But now 
the ſtrength of the Canon law growing to its full pitch,after 
a long chale attached the prey. In Hewry the firſts time they had 
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otten a talſte, for although the wite and children , . or next of 
Finne had then the poſſeiliom, yet it was for the good of the 
ſoule of the deceaſed; and the Ordinary had a dire&ing power 
therein, and ſo was in the nature of an overſeer, and ſomewhat 
more. Afterwards in the time of King Fohn the Clergy had 
drawn blood : for though the poſſeſſion was as formerly , yer 
the dividend mnt be made in the view of the Church ; and by 
this means the deviders were but meere inſtruments, and the 
right was vaniſhed into the clouds , or as the Lawyers terme it 
in Abeyance. But in Hexry the thirds time the Clergy had 
not onely gotten the game but gorged it ; both right and poſ> 
ſeſſion was now become theirs, and wrong done to none bur 
the Clouds. This was not well digeſted betore Edward the firſt 
recovered part of the morſell ; and by this law declared the 
aſe and benefit of the deceaſed ;. and thus the one was ſatiſ- 
fied in having what he uſed not, the other in ufing what he 
had not. 

But theſe are but gleanings ; the Law of Circamppelte agatis 
brings in a load at once: For the Clergy being vexed with the 
paſling of the Stat: of Mortmaine (whereof hereafter when we 
come to ſpeake of the Clergies loſſes ) they make grievous 
complaints of wrongs done to their priviledges ; and after 
tix yeeres the King is at length wonne; and paſſed a writing 
ſomewhat like a grant of liberties, which before times were in 
controverliez and: this grant if -it-may be ſo called hath by 
continuance uſtrped the name of a'Statute; but in its own na- 
ture is no other then a Writ direRed to the Judges, in ſubſtance 
as followeth : - 


Antiq-Brit. 


194. 


| Take ood heed that you doe zot puniſh the Biſhop of Ci &, 
Norwich azd hs Clergy if they hold plea in Court Chri- _ 4 


ſtian of things meerely ſpirituall : for in ſuch caſes the 

Eccleftaſticall Judge hath cogniſance notwithſtanding 
the Kings on yoga | 

Its therefore neither grant nor releaſe, but as it were a co- 

venant that the Clergy ſhall hold peaceable pofſefſion of what 

»-bad, upon this ground ; that the Kings prohibition hath 

| i no 
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no place in ſuch things as are meerly ſpirituall. So as hereb 
the Clergy got a judgement againſt the Crown by conf 
ſion , and an eſtopell, upon this maxime that ſpirituall things 
belong to ſpirituall men, into which ranke the Kings perſon 
cannot come; thus thought they, but what are ſpirituall cau- 


| ſes, and why fo called? are they ſuch as concerne ſpirituall 


perſons, and things'? this was the old way marke; but 
if we bring into this Category , Adultery, Fornication, 
Inceſt,8&c. we ſhall marre all. Linwood tels us that mere fþiri- 


zualia are ſuch as are ſine mixtura temporalium : there niay be 


ſomewhat in this though I cannot finde it 3 nor can 1 make 
out the ſence of the terme any other way,but to limit it to ſuch 
things which by common cuſtome the Fcclefialticall Judge had 
cognilance of : for otherwiſe neither King nor law ever in- 
tended it to. be expounded by the Canon , nor was it the ins 
tent of this Wric, Law, or Lhrkon (call it what you will) 
thus to conclude,as the particulars following will maniteſt. 


Fornication, Adaltery, and ſuch like puniſhed ſome- 
times upon the body, and ſometimes upon the purſe. 

Theſe crimes the Saxons punithed by the temporall power, 
as I have already ſhewed. The Normans continued this courſe 


if we may believe the Conquerours lawes which gave the fine 
in ſuch caſes to the Lord of the delinquent. And it is confel: 


ſed that Henry the firſt and the ſecond continued it ( as the 
Clergies own complaint quit or unjuſt doth witneſle.) And 


what courſe was holden in the times of King Steer and Fohn 
is to me unknown, nor is it much to be regarded, ſeeing the 
latter did he cared not what, and the former to gaine the. good 
will of the Clergy regarded not what | he did, The cultome 
therefore cannot be made good for the Clergy , muichlefle to 
puniſh the bodies of freemen in ſach caſes , it being contrary 
to the grand Charter; never asked by the Clergy formerly,nor 
no complaint before now for deniall : for my part therefore 
I ſhall, not apprehend: it of a-higher nature: then the Kings 
Writ, which in thoſe daies went forth-at randome, if the 44' 
Article of the Clergies complaints foregoing be true. 5k "a 
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bodies of the free men to, the will of the Clergy, to whom they 
would not ſubmit their free holds. But che Weir proceeds ih 
enumeration of particulars. 
Keparations and adornings of Churches and Fences 
of Church-yards. Violence dome to aClerke, Defamation 
to reforme , not to give dammage. Perjury, oblations, 
payments of Tythes between Refor and Pariſhioner : 


Right of Tythes between two ReGors toa fourth part of 


the valew : Mortuaries due by cuſtome : A penſion from 


a Redor to a Prelate or Advocate. 

The mo of which were under the power of a prohibition 
in the time of Herry the third, who was King but yeſterday, as 
the Articles of complaint formerly ſet down doe maniteſt. Nor 
had the Clergy ever better title then connivance of ſome ſuch 
favourites as King Steve, whoſe ats may peradventure be 
urged againſt Kings, but not againſt the pcgss , unleſle their 
owne att can be produced to warrant it. The learning in the 


| Princes caſe wil(l ſuppoſe)admit of aditference:forit can never 


be made out that the Kings Councell in Parliament-was the 


Magnum concilium Regni, but onely the houſe of Lords; and 


therefore whatever paſſed in Parliament by their onely advice 
might binde the King ; but could never reach the Commons 
nor their liberties. And thus the grand Charter in the firſt 
conception was conclulive to the King but was not the a& of 
the Parliament, becauſe the Parliament cannot: grant a 
Charter to it ſelfe of that which was originaly cuſtorre. 
And therefore this law however countenanced can never 
be concluded to be other then a permiſſion ; not onely 
becauſe it wasnever the a of the Commons of England, but 
becauſe its contrary to the liberty of the free men ; and its be- 
yond all imagination that the Commons ſhould out them« 
ſelves from the prote&ion of the Common law, and yoke 
themſelves, their free holds, and eſtates under the bondage of 
the Canons 3 nor onght ſach a con{truftion to be admitted 
wichout expreſle words to WE) t. As tor theconcluiion, 

12 it 


ſo contrary to the common ſence of Parliament to give'the Circumſpect® 


agatn.' 


Coke lab, . 
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it is nuch worfe, and not onely diſhonourable to the King 


in binding his armes from proteRting his SubjeAts by the Com- 
mon lawes, and ſo in ſome reſpe&ts making them outlawes : 
but diſhoneurable to it ſelfe, whiles it makes prohibitions 
grounded upon Laws to- be nullities by a late tricke of -20n- 
obſtante, which was firſt taken up by the Pope, then by Henry 
the third , andby this King granted to theClergy : and thus 
are all ſet at liberty from any rule but that of licenciouſneſſe, 
Nevertheleſſe this Law did thrive accordingly, for we finde 
ſcarce any footſteps in Story of any regard had thereof till it 
became gray headed; For it was not long ere the King ſtood 
in need of money, and was neceſſitated to try the good wils 
of the Clergy more then once : this occaſioned them to be 
flow in anſwer, and in conclulion- to deny that they ſhould 
ayd the King with any more money, Papa inconſfults. The 
King hereupondiſavowes the Clergy , and: leaves them to the 
Romith oppreſſions, which were many ; and then the Clergy 
rab up all old fores , and exhibite their complaints to their 
holy Father, to this effe&-: 


1. That the Kings Juſtices intermeddle in teſtamentary cauſes, 
accounts of Executors, and cogniſance of Tytbes,efpecially to the fourth 
part of the Living. 

2. That the Clergie were charged to the Kings carriages. That 
the Kings Mils were diſcharged from paying of Tythes. That Clerks 
attend ing on the Exchequer were neceſſitated tonon-refidenczs And 
that after their deceaſe their - goods were ſeiſed till their accounts 
were made. That Ecclefiaſticall poſſeſſions were waſted during 
Vacancies. 

3+ That Clerks were admitted to free Chappels by Lay men. 

4+ That the Kings Fuſtices tooke cogniſance of Uſury , Defamas 
tion , violence done to Clerks, Sacriledge, Oblations , Fences of the 
Churchyards and Mortuaries.. 

5+ That prohibitions are granted without ſurmiſe. 

6. That Clerks are called to anſwer in the Kings court for crimes, 
and being acquitted the informers eſcape withont penalty. 

7. That Clerky are not allowed their Clergie. 


$.That 
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- $. That »fter purgation made, Clerks are queſtioned in the Kings 
court for the ſame offence. 

9. That perſons in SanQuary are therein beſteged. 

10. That the Writ de Cautione admittenda 7fſueth forth al- 
though the Church be not ſatis fied, and excommunicate perſons being 
impriſoned are inlarged in like manner. 

I 1. That debts between Clerks dae , are determined in the tempo- 
rall courts. 

12. That Biſhops are compelled by diſtreſſe to cauſe Clerks to ap- 

are in Lay courts without cauſe. 
13. That the Church looſeth its right by the ceaſing of rent or pen - 
fron by the ſpace of two yeerer. 

14. That Nuns are compelled to ſue in the Lay courts for their 
right in poſſegions befalling by deceaſe of their kindred. 

. 15+ That Churches are deprived of their priviledges till they ſhew 
Quo warranto they bold them. 

16. That Eceleſtaſticall Judges are ſtopped in their proceedings 
by Sheriffs and great men. 

17. That Biſhops refuſuls of Clerks preſented are examined in the 
Lay courts. 

% 8. That patrons of Re!igious Houſes do oppreſſe them by extrean 
# zrter. 

19. That Bigamy and Baſtardy are tried in Lay courts. 

20. That the King ſuffers bis Livings to he vacant for many 
Yeeres | 


21. That the C lergie are wronged by the Statute of Mortmaine. 


Heres all , and more then all thats true ; and more then e- 
nough to let the reader ſee that the Writ (ircemſpete agatis 
was but a face put on for the preſent, after laid atlide, and the 
Clergy left to the bare Canon, They likewiſe {bew what the 
Clergy aimed at: and in that they did not odtaine was to be 
attributed to the reſolution of the Laity , and not to any neg- 
{> in themſelves; for the Archbiſhop died in the ſervice, and 
its thought that grief for theſe maters was no little cauſe there- 


Antiq. Brits 


of, But the times within a while grew troubleſome, and the 


King in purſuit of the French warres, being unadviſled in 
his 
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Articuli in his way angred the people by. his arbirrary levies of men 
cleri. and money , as it brought forth a State ſcoule, little inferiour' 


to a quarrell. And ro pacihe the Clergy he granted them the 
Star-de conſul- Writ de conſultatione babenda in all matrimoniall and reſtamen- 


tate 24\E. i, tary caſes, which were of their leaſt doubted priviledges; and 
| this qualified the firlt Article of complaint next foregoing , if 
ſuch cauſe they had of complaint; and this was all that the 
Clergy got at Edward the firſts hands. Edward the ſecond was 
a man that was neither well affe&ed to Rome, nor weake in 
ſpirir, and yet fo unhappy that his. way neither promiſed 
good ſuccefſe,norever had it ; and ſo he became a fervant unto 
the humours of his ſervants , to keep his head above water ; 
but eſpecially after he was chaſed by the Scots, and quite out 
of breath, he cals for help of all , but firſt of the Clergy , and 
beſpeakes them wich the Ordinance of Articuli clerz3 wherein 
he gives ſome ſatisfaRion to the complaints formerly mentio» 
ned, which it ſeems by Barenzus were exhibited in Parliament. 


Eccleſiaſticall cogniſance extendeth unto Tythes, 0b- 
lations,and Mortuaries,and to pecuniary recompence. 


In the firſt times negle&t or deniall of Church-duties was 

puniſhed in the Kings court by fine. Afterwards the Biſhop 

LLAIYfred.c.g, WAS Joyned in that worke, andthe tythable goods were ſeiſed; 
Lt.Edw. cap-6, eight parts whereot was taken to the Lords and the Biſhops 
ule by moities; a ninth part left to the owner, and the tenth 

Ll.Canut. £8. to the Charch ; nor had the Biſhops any peculiar Courts of 
cogniſance of cauſes till the times of the Normans 3 nor as yet 
in thoſe times had they power to all intents; for though it 
be true that the Roman tribute of Peter-pence was allowed by 
the Conquerours law to the Biſhops court, yet we finde no Jaw 
for Tythes and other profits to * recovered by the Ecclelia- 


Cap»l > 


Li.Gul.20-cap, 
Spicilegs1 80. 


{ticall court till about the end of Henry the ſeconds reigne , or 
King Stevens time; for at a Councell at London in Henry the 
ſeconds time it was ordained that three ſummons in the Popes 
Binius Tom,7 Name ſhould be made to ſuch as payed not their Tythes , and 
fo. 661, in caſe they then refnſed they ſhould be anathema:and afterthat 
An 1173 timein aCouncell at Oxford under Steven Archbiſhop of Can- 


terbury 
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terbury it was decreed that the Laicy ſhould be intreated tirlk Articulicleri. 
to pay their Tythes, and then if neceſſity require that they Baovius 


ſhould be ape hap by Eccleliafticall cenſure : ſo as their \90al-1232e 
y 


power crept up by degrees in recovering of Church-duties , as 
it did in teſtamentary matters ; and at length Heryy the third 
worne and ſpent with the Barons warres, about his latter end 
yeelded to Boniface the Archbiſhop his importunate demands, 
and firſt gave liberty to the Clergy to be their own Judges ; 
and'yet the Lay Judges, although divers of them were Clergy 
men did not ſuddenly forbeare till this law came, which gave 
ſome ſatisfaQion to the firlt and fourth Articles of complainc 
foregoing. | 

Eccleſlaſticall cogniſance extendeth not to a fourth 
part of the, Tythes of any Living, nor to pecuniary multfs 
for ſinne, ſaving by way of commutation. 


The complaint of the Clergy in Herry the thirds time was a- 


gain{t the Kings prohibition in caſe'of Tythes indetinitly;for in 
thoſe times & afterwards in Ed. the firlts time the Kings court 
had the cognilance of allTythes,and therefore in the Statute of 
VVeſtm.2. c.5.theWrirt of Indicavit was allowed in cale of right 
ofany portion of Tythes ; yet the Church ſtill gained ground, 
ind about or before the death of Edward the firſt the Temporall 
Judge had yeelded unto theClergy the cognifance of 2 portion 
of T yches underthe value of the tourthpart,(for in the'Article 
next foregoing the Clergies complaint-was that the Kings Jus 
tices held cognilance of the fourth part)& here they were con- 
ined thereto by this Iaw,which theClergy could never remove, 


For violence done to Clerks the offender ſnall render 
darimecge in the Kings Court but Excommunication, Pe” 
nance.and Commutation fhall be in the Biſhops court. 


The Canon-law;had- am ancient claime to the Prote&tion of 


Clerks bothas touching their perfons and eſtates; and prevai- 
led ſo farre as chamber there imboldned to offer violence 
unto others. : But as I'formerly ſhewed by #-Law'in Henry the 
ſconds time the: Temporall Judge roll 

power 


umed his originall 


Capel 9, 
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Articuls 
Cleri. 


Fits, Harb. 
7 Hen. 3. 
prohibition.zo 


Cap. 4 


cap.*, 


power 3 and this became a ſore evill between the Clergy and 


Laity , for though it were allowed that Clerks ſhould nothe 
ſued but before the Eccleſiaſticall Judge in ſuch cafes, yetit 
was no warrant for the Laity likewiſe to be called before the 
Ecclefiafticall Judge in ſuch caſes; and therefore the Clergis 
complaints thew that the matter was doubtfull , and that the 
Lay Judge generally maintained his juriſdi&ion , — 
ſometimes he diſclaimed it as it may appeare inthe caſe of x 
treſpaſſe inthe nature of a riot committed upon the priory of 

St Fobns of Feruſalem in the ſeventh yeere of Henry the third] 7 
when as it was adjudged per cxriam that it belonged to the þ 
Eccleſialticall court to puniſh :- But in Edwardthe firſts time, 

by the Ordinance of CircumſpeFe agatis , and Articles concer- 


QgG TS 5s = Guaf 


ning prohibitions 3 the difference was made between damms a 


ges and pre reformatione, and the ſame affirmed by this Law.and de 
{0 the matter ſerled,and the fourth Article of the Clergies com: fe 
plaint in ſome meaſure ſatished. | 


Defamation within cogniſance of the Eccleſiaſtical , 
evrt, and corporalf penance therefore , and Commute 
ton, Tock | {th 


The. words are generall and peremptory with a 207 obſtant 
the Kings prohibition, and yet the Law afterwards reſtrained 
the fence to defamation for crimes or offences triable .in the l 
ec(lefiaſkicall court: and this gave further; fatisfaRin! to the | 
fourth Article ofthe Clergies complaint foregoing. - 


Tythes of new Mils may be recovered in the Ecclefic-| (| 
fticall court, be 
This  Tythe of Mils was ;a. new incroached Tythe never"! 
mentioned ih*any former law of this Kingdome,nor denianded 
by the Synod'at' London, Anno 1173. which mentions fruit N, 
trees, young broods of living creatures that are tame, Herbage, } 
Butter;Cheeſe,with other particalars, but mentions not ney : 
Mils. Its true that anciently: Mils payd Tyrhes , but ſuch they] 
were which were anciett and had paydthe ſame by cuſtome;| 8 
and ſuch as by Law in-the Confeflors tiaxe' were declared to be 


given 


_ 
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given aRegeBaronibw & popwlo.But by the ſecond Article of the Articuli 
Clergics complaint next foregoing it appeares that che Kings clerz. 

Mils refuſed to pay this Tythe 5 now whether the new Mils 

were called the Kings Mils , as being made upon the publique 

ſreames by the Kirigs licence; or whether the Mils newly made 

" within the Demeſnes of the Crown its not to beinlifted upon ; 

3 


at 


bat its evident that till this Law made the new Mils would not 
tythe their labours. 


of One and the ſame matter maybe tried at the common. cap.6. 


d} Law after ſentence iz the Spirituall Court in divers re- 
te} peFs. 


The great ſore that was complained of was that the Clergy 
er» ry ] 
after purgation in the Eccleliaſticall court made, were procee- 
wp ded again{t in the Kings court in caſe of breach of peace, or 
«4 fellony,as may appeare out of the 16th Article of the Clergies 
- | firſt complaints, and the $th Article of that taken out of Bro» 
nius. Nevertheleſſe the preſent law ſibjoynes an example of 
the queſtioning a Lay man in theFEccleſialticall court in caſe of 
1} violence done to a Clerke-as a matter which may be tried in 
the Eccleliafticall court, and yer reviewed by the Kings court. 


ant} The Writ de Excommunicato deliberando fall 


ned} ot z/ſue forth but upon evident breach of the Kings ©P-7 
we] ;berty. | | 


This might be intended in ſatisfa&ion of the tenth Article of 
| the Clergies complaint in Baronizs , and the tenth Article in 
fi] the Clergies complaint firlt recited; although that complaint 

both in the 10,11,12,and 33 Articles ſeem to bebut clamour 


ever 1p9N Officers, and not the Kings court of juſtice. 


nded] Clerks Officers to the Exchequer are to be corre@ed by 
their Ordinaries z and yet not tied to refidence during 
their attendance on the Exchequer. 


| they This is in part an anſwer to the ſecond Article of the Cler- 


ome; 8s laſt complaint,and a juſtification thereof as a thing that is 
o be| 70 bono publico. | os. £4 : 
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Clergie mens goods ſhall not be diſtrained either in 
the high way or San@uary grounds , unlefſe ſuch as have 


C 


been of late purchaſe. 


'The complaint exhibited in Herry the thirds time, and the 
Sth Article was onely in ordinary perſonall ations ; but in the 
complaint made in Edward the ſeconds time Article 12. is 
that its without cauſe that they are ſo diſtrained. This law 
yeeld:th them ſomewhat, viz. immunity from ditirefſe within 
their ancient poſſeſſions which had been by ancient cultome 
priviledged , but yeelds nothing as touching their latter pur- 
chaſed Lands, becauſe they had no ſuch cultome. 


Hieh waies and $anGuaries ſhall be free for ſuch as 


abjure, ſo as they ſhall neither be reſtrained from liberty, 
nor neceſſaries kept from them. Felons may make fre: 
confeſſion to the Prieſt without danger. 

Thegrievance in the 22th Article of the Clergies complaint, 
in Henry the thirds time, and the ninth. in that of the times of 


Edw.2. are hereby relieved; provided that the delinquent keep 
himſelfe in due order. | 


Houſes of Religion ſhall not be oppreſſed with corodies,| 
penſions or entertainments of great men. 


This anſwered the grievance in the 42 and 43 of thefilf 
complaint, and the 158 of the latter, and in effe& little othe: 
then what was formerly ſetled by VVeft.1. cap.1. 


* The Kings Tenants may be cited befere the Ordinar 
out of their.own Town,and if Excommunicated for wantf 
of appearance, the Writ de excommunicato capiende 


fhall-be awarded. | 


Aremedy this was againſt the grievances in the 12 and- 3:} 
Articles of the firſt complaint, aad in the 1cth Article of the 


laſt ſcedule of complaints. And thus the Clergy have gotten} 
the day of the Kings Tenants , which they had been ſtriving 
for ever fince the conqueſt , as may appeare by what hath bee 
former]; 


as an. wel oe ak ak CRe_ny's 
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formerly ſaid; and now the Kings Tenants: ave in no better 


condition then other men, viz. they may now be excommuni- 


cated without the Kings licence : nor is the anſwer Nungquam 
fuit negatum to be referred to the point of Excommunication; 
for that power was denied, them but unto the citing them out 
of their own Pariſh, which cannot be found to be denied to 
the Clergy by any thing that yet appearerh. 


A Clerke preſented and found unable bythe Ordinary 


| fhall be tried againe by the Eccleſiaſtical, and not the 


Lay Judge. 


Although the htneſſe or ſufficiency of the party preſented is 
to be examined by the Ordinary, yet the civill Magiſtrate hath 
power in attion brought to inquire and determine whether 
the Ordinaries worke was rightly done, and fo the 17 Article 
of thelaſt complaint anſwered. 


EleGTions ſhall be free. 


The law was of the ſame with this in the Stat. 1. cap.5, 
which ſee before ; and it may be that the iniquity of the times 


continued notwithſitMtding and ſo occaſioned the renewing of 


this law. 


A Clerke having taken Sanduary ſhall not be compet- 
led to abjure. 
Nor after confeſſzon of the crime, or appealing others 


before the ſecular Judge (hall be denied his Clergic. 


Although the Temporall courts proceeded not fo farre as 
to paſſe ſentence again{t a Clerke that had raken SanRuaary ; 
yet they proceeded to inquiry , as may appeare by what was 
faid formerly concerning the Stat. Weſt.1. cap.2. and therefore 
though this Jaw in the 15* Chap. alloweth that a Clerke in 
SanQuary ſhall enjoy his Eccleſiaſticall liberty , yer the words 
legi Regni ſe reddeng are interpoſed; and the reaſon is, becauſe 
the King upon indictment found had right to the delinquents 
goods and profits.af his lands nntill due purgation , and then 


his Lands were by a Writ outof theChancery to be reſtored.to 
| | "WEN him 


Articuli 
clert. 


cap. 13+ 


cap.14- 


CcapeIF, 


Cap. 16s 
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him againe; nor could any purgation regularly paſle before 
the party was indiQed. 
Scar. de aſport, No religious Houſe ſhall be charged with taxe to any 


relig- 35 Ele ſaperiour without the Realm of England ; nor foal! ſend 


to any viſitation out of England. 
This was neither at the requelt of the Clergy nor a& of 


kindneſſe intended unto them.but.for the good of the King- | 


dome, to prevent the bleeding of the treaſure of the Kingdome 
into forraine parts. 


Patrons of Abbies ſhall have their cuſtody during their 
VACANCcies. 

This was the ancient Law now revived by the Clergies con- 
ſent and intended: for the ſafegard of the Revenues of the 
Houſes, and their maintenance; andtherefore its with a ſicret 


ſuperius ditum eſt, cap.5. 


The goods of the Clergy. freed from purveyance, unleſſe 
they will. py 


It was a favour given by Edw.2. tothe Clergy to gaine their 
good will after the death of Gaveſtox the ſhamefull defeat re- 
ceived in Scotland, and ſome particular teſtimonies of Gods 
diſpleaſure, whereof he began to be ſomewhat ſenſible. 


Franchiſes holden by preſcription or charter confir- 
med, and trials by Quo warranto allowed to be ineger. 


It was the common ſhare of the great men, but eſpecially of 
the Clergy to have their franchiſes expoſed to the prey of the 
Fagles,or to ſuch as hauked for them; and its likely the King 
had not fo eafily forgone his pritſe,if all the fat had faln to his 
own ſhare; bat perceiving that more benefit came to his in- 
ſtraments then was meet, and himſelfe little the better thereby; 
he ſacrificed his Judges to the people , bat it was to his own 
behoofe, and ſo gained both credit and favour from the peo- 
ple, and profit to himſelfe ; and in ſome meaſure (ariſe 
tied the 48, 49,50. Articles of the Clergies complaint in the 


time 
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time of Henry the third, and the 15th Article of their laſ com- | "ip 
plaint. | 

Lands or Tenements aliened to a Religions houſe ſhall 

s eſcheate to the Lord, if the alienor take the ſame backe to Mig oy 
4} þold of that houſe, P-3 


The ground hereof principally was the preiudice done to 
f | theLord.by deltruftion of the tenure albeit that it had been an 
5 | ancient grievance complained of in- the Saxon times that the 
© | Clergy werecovetous, and ſwallowed down eſtates, and there- 
by weakned. the Kingdome : But now they are become even 
cheaters, ſerving the turnes of treacherous tenants that would 
give their Lands by compa& with the Church men to receive 
them againe from them to hold of the Church , which was a 
© | liberty that men thirlted atter, in thoſe times wherein the praQon, lib-r, 
Charch men were more adored then their Images. It ſeems fo-13- 
G this Law was made after Bra&ons time, if that be true in the Coke. 2.inſtir, 
ſecond inſtitutes : for he faith that 'a man may give his ſuper Magna 
Jands to any one, whether Chriſtian or Jew, . or religious per- ny ©3Þ:30, 
ſon , and nothing ſhall hinder it but the ſpeciall reſervation Bracion lib-2.) 

of the donor; and yWhe ſaith that ſuch gift or grant taketh eap-10, fo.27s 
; not away the right of 'the Lord Paramount in his tenure, al- 
beic the gitt be in free almes. Neverthclefle it ſeemeth to be 
| ſuch retraint. as.the Templers and Hofpitallers were faine to 
find out a new way,which was to prote& mens tenements from 
execution of law by levying croſſes thereon , albeit the right 
of the Lords was notbarred ; and therefore FEdw. r. provided $444, 37 

| . | Weſt.2, 

alaw to make this alfo in nature of a Mortmaine within the .;v - + 
Statute made in. the ſeventh. yeere of his reigne, called the P33. 
Statute de Religiofts by which it was enafted- that in caſe of Stat. de 
ſuch alienations in Mortmaine the Lord ſhould have liberty to Religioſts, 
enter; it he failed then the Lord paramont , or if he failed the 7 E. 1. 
King ſhould enter and diſpoſe of the ſame; and that no licence 
of Mortmaine ſhould be ſued out but by the mean Lords afſent; 
and where part of the premiſes remaine {tilI' in the Donor, 
and the originall Writ. mentioneth all the particulars. And 
thas at length was this. iſſue for the preſent.ſtaied which-hi- 


therto 


4 
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Stat. de A-, therto walted the ſtrength of the Kingdom, and by continuall 
morticandis current emptying it into the mere mortuum of the Clergy con- | 
rerris. ſumed the maintenance of Knight fervice,by converting the 
M. ms ſame to Clerk-{ervice. 
Ani 280« 
Nag, caita No Tuage ſhall compel! a free man to make othe without 
cap-39* the Kings command. | 
Miror Juſt, So is the fence of the law rendred by an ancient authour; 


* cap 5-lcc.3, 


Malmsb, de 
geſt, Regelib-2. 


Li.Edw.'cap.9. 


BraRon.lib.3. 
cap.7 fo.10b. 


and I hope 1 [tall not wrong the Text it I affirme that the Ec- 
cleſialticall Judge was included within theequity , though 
properly he be not Balivas; for the Law intends to ſlew that 
its a liberty that the ſubjeR hath, not to be compelled to take 
oath without the Kings eſpeciall comumand : and by conſe- 

uence it ſheweth alſo that the King at that time, and untill 
{wi had the direQory of oathes ; tor it was an ancient liberty 
given in the Kings charters unto ſuch as they pleaſed, viz. to 
impoſe oathes, and to puniſh for breach of oath , and this 
paſſed under the word Athe or Atha ; and ſo Edmund the 
Saxon King gave to the Abby of Glaſtenbury amongſt other 
Athas & Ordalas 3 and the Churchmen that tirſt procured va- 
cations from ſuits of law during holyW@mes, procured a law 
alſo to be ſerled by Edward the Saxon King and Gunthurne the 
Dane , that Ordeale and oathes ſhould be forbidden upon the 
holy Feaſts and lawtull faſts. Anda wonder it is how it eſca- 
ped the gripe of the Clergy ſo long, who catched art any thing 
that had but a glance of Gods worſhip in it. And if this were 
the ſubjeQs liberty not to be compelled to ſweare, ſarely much 
more not to be compelled to accuſe himſelfe, unleffe by the 
law he be eſpecially bound; for it is Glanviles rule, Ob infami- 
am non ſolet juxta legem terre aliquis per legem apparentem ſe 
purgare niſt prius convichus fuevit vel confeſſus in curie. But the 
power of the Clergy now was grown ſtrong, and they begin 
to remember themſelves ; and that oathes are of a holy regard, 
and they men for holincfſe belt able to judge when and to 
whom they [ha]] be miniſtred, and therefore now they begin 
ro enter their claime', and to'make a ſuretitle,they get a grant 
trom Pope Innocent to Steven' Langton Archbiſhop of C azter- 
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bury of a faculty of licencing adminiſtration of oathes during 
the time of Lent; and he — enjoyed it during the 
mad time of Henry the third. But Edward the firit quarrelled 
it, and left it queſtionable to Edward the ſecond, who being 
in his condition as a loſt man had leffe care of ſuch ſmaller 
matters, and therefore Mlowed- that his Judges of Aflizes 
ſhould be licenced by the Archbiſhop to adminilter oathes in 
their circuits in the Gene times of Advent and Septwageſſima : 
and this courſe continued till Hezry the eights time. The 
Clergy having thus gotten the bridle, gallop amaine : they 
now call whom they will , and put them to their oathes to ac- 
caſe other men or themſelves, or elſe they are excommunnica- 
ted ; Henry the third withitood this courſe, if the Clergy mens 
complaints in the times of that King, Artic.9. be true, and 
notwithſtanding the ſame the law holds -its courſe, and in 
purſtance thereof we finde an attachneent upon a prohibition 
in this forme enſuing. | 

Pat the Biſhop of N. to his pledges that he be before our 
Juſtices to ſhew cauſe why he made to be ſummoned, and by 
Eccleliaſticall cenſures conſtrained Lay perſons , men or wo- 
men to appeare befoge him to ſweare unwillingly at the Bi- 
ſhops pleaſure , to the great prejudice of our Crown and dig- 
nity , and contrary to the cuſtome of the Kingdome of Exg- 
land. And thus both King and Clergy were at conteſt for this 
power over the peoples conſciences, to which neither had the. 
right otherwiſe then by rales of law. | 


Bigamiſts ſhall not be allowed theiy Clergie, whether Stat. Bigams: 
they become ſuch before the Conncell of Liows,or ſance; and * Edw.1.Cap-5 


that Conſtitution there made ſhall be ſo conſtrued. 


Whatſoever therefore their nods in thoſe times preten- 
ded againſt the married Clergy feemerh by this law that they 
had Clergy that were married once and againe; and yet before 
and atter the Councell were admitted as Clerks in the judge- 


ment of the Law. But the Generall councell interpoſes their 


authority z and deprivzs them that are the ſecond time mar- 


ried of all their priviledges of Clergy. It was it feemeth 


twenty 


Antiq. Brit» 
Eccle(.209» 


Repiſtefo.36. . 


* 
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Generall 


councelt. 


twenty yeeres and more atter that Councell betore the Church- 
men in England were throughly reformed , for either ſome 
were {t1]] B;gami at the making of this Jaw,or as touching that 
point it was vaine 3 nor is it ealte to conccive what occaſion 
ſhould after fo long a time move ſach expolition , the words 
of the Conſtitution being Bigamos omni privilegio clerical 
declaramus efſe nudatos Now whither this flow reformation 
aroſe from the deteQ in law, or in obedience thereto , may be 
gathered from ſome particulars enſuing. Firlt, it is apparent 
that the canons of Generall councels eo 2omine had formerly of 


ancient times gotten a kind of prxzeminence in this Nation ; 


Bineus tom.13 
Pl. To pag.674« 
M. Pars, 


M. Paris 
An-I245. 


but by what meanes is not ſo cleare, In the Saxon times th 

were of no further force then the Great councell of this King- 
dome allowed by expreſſe a&. For the Nicene faith , and the 
firſt five Generall councels were received by Synodicall con- 
ſtitutions of this Kingdome made in the joynt meeting both 
of the Laity and Clergy ; and during ſuch joynt conlting 
the ſummons to the Generall councels was ſent to the King to 


ſend Biſhops, Abbats, 8&c. but after that the Laity were excly-- 


ded by the Clergy from their meetings , and the King himſelfe 
Alſo ſerved in the ſame manner ; the ſummonsto the Generall 
councell iſſued forth to the Biſhops immediately , and in par- 
ticular to each of then , and to the Abbats' and Priors in ge- 
nerall ; by vertue whereof they went inconſz/to Rege, ( and 
ſometime Rege renitente) and appeared either perſonally or by 
proxy. Others came as parties to 'give and receive direfion, or 
heare ſentence in matters tending to ſpirituall regards : and 
tor this cauſe iſſued ſummons ſometimes even to Kings ; as at 
the councell of Lions aforefaid,its ſaid that the Pope had cited 
Reges terre & alios mundi principes & dictum principem , mea- 
ning Henry the third ; the matter was for afliſtance to thehol 

warre; and to determine the matter, Herry the third, and his 
Clergy men. And as in that cafe ſo in others of that kind, 
Kings would ſend their Embafſadours or Profters, and give 


them power in their Princes name intereſſendi,tractandizcommus« 


nicandi & concludendi. Firlt, of ſuch matters que ad re formatiq- 
nem Kccleſie aniverſalis in capite & membru , then of ſuch as 
CONCcerne 
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concerne fidei orthodoxe fulciamentunt , 'Regumque at principuim Bineus Toms, 
pacificationem , or any other partictl'r: cauſe whiel occaſios P'.2. pag. 913, 
nally might be iucerted : ſo long then as Kings had their yores & 19m.4-0*.x 
in the Generall councels, they were ingaged'in thetnaintes P7514 


nance of their decrees; and by this meanes entred the Carion 
law into Kingdomes. Nor was the vote of Kings difficult to 
be obtained, eſpecially in matters that trenched not-upvn 
the Crown ; for the Pope (knowing well that Kings were 
too wiſe to adventure their own perſons into forraine parts 
where the Generall councels were holden;and that it was thrift 
for them to ſend ſuch proctors that might not altogether ſpend 
upon the Kings purſe ) allowed Biſhops and Clergymen ta be 
Proftors for their Princes , that in the negative they might 
be piz inimici, and lefle ative; but in the affirmative zealous : 
and ſo make the way wider by the Temporall and Spiritual} 
rote joyned in one. Neither did'Kings onely Gave their purſe 
but they alſo made their own -further adyantage- hereby ; for 
by the ingagement and reſpe& which theſe his 'profors had 
in councels, they (being for the moſt part ſach as were had 
in belt eſteem ) obtained better reſpe&t to the cauſe that they 
handled,and ſpeedier diſpatch. HERE. 

Nevertheleſſe the caſe fometimes was ſuch'as could not 
expect favour , and then as the Kings temper was they would 
lometimes ride it out with full faile , and to that end would 
either joyn with their Eccleſiaſticall ProGors ſome of the Bar- 
rons, and great men of their Realme, to adde to the cry. and 
make their atfaires ring louder inthe eares of fame (although 
the Pope had the greater vote ) -or 'Gtherwilſe wold ſend an 
inhibition unto-their Proftors and their alſiftants; of an irijun- 


tion-tolooke tothe rights: of the Crown' (as Herzry the thitd Foxe Mare. 
did at the councell at Li-ws') and this ſounded in nature/of a P!,2.206;. 


proteſt, and (within the Realm of England Yhad'the force of 
a proviſo, or ſaving. But if the worſt of all'earnt ro paſſe, v:s. 


that the counce}] paſſed: the cauſe agatnſÞRjngs "without any 


inhibition or injun&ion: 'yet could it notbindthelaw bf the 
Land, or Kings juſt -prerogatives 5 no ndt' intheſt times of 
Romes hower,and of the power of-darknefſe :'F8tat a'Synod 

L1 holden 
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holden by Archbiihop Peckam, An. 1280: the aCts of the of 
Councell of Lions was ratified , and among{t others a Canon * 
againſt non-reiidency and pluralities;and yet neither Councell | 
nor Synod could prevaile. for in Edward the ſeconds time an | © 
Abbat preſenting to a Church vacant ( as was ſuppoſed) by | 
the Canon of pluralities the King whoſe Chaplaine was dis y 
fturbed enjoyned the Abbat to: revoke his preſentation upon 
this ground (*m igitrer ec. in Englith thus : Whereas therefore 
that decree bindeth not our Clerks in our ſervice in regard that the 
Kings and Princes of England from time to time have enjoyed that 
liberty and prerogative that their Clerks whiles they attend 
their ſervice ſhall not be conſtrained to undertake boly things , or to 
be perſonally reſident on their benefices, &c. 
And if this preſent law be conlidered whereof we now treat, 
which- tooke lcave to enata ſence upon a former Canon {6 
long lince made; -and (which is all one ) to make a general 
Councell (will or nill it) to tread in the ſteps of an Engliſh 
Parliament,or(which is more mean) to ſpeak atter the ſence of 
an 'Engliſh Declaration that had not yet attained the full 
growth of a Statute , as was then conceived; it will evidently} | 
appeare that the power of a Councell made up ofa mixture of; 
a few votes out of ſeverall nations, or the major part of them 
being unacquainted with the Laws and cuitomes of Nations 
(other then their own.) was too meane to ſet a law upon any 
particular Nation contrary to its owne originall and funda- 
mentall Law, And as the voters ſent to the generall Councel; 
from England were but few , ſo neither were the ProQors, a 
may appeare from this, that Pope Innocent out of his modera 
tion , if we may believe it; and to avoyd much expence, as he 
faith, did. order that the number of Prodors in ſuch caſe : 
ſhould be few : but in truth the times then were no times for - 
moderation amongſt Popes and their Officers , and therefor} - 
it was another thing that pinched; for multitude of Proftory, K 
if their, number had not been moderated , might perhaps if 
not prevaile yet ſo blemiſh the contrary party , that what the 
my ſhould: get muſt coft him lofſe of ſpirits if not blood; and 
although the Biſhops being faſt friends to the Pope by vertut 


_, 
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of their oath did prevaile in power, and the Pope. had the 
controll of the Councell:yerthe exceeding number of the Pro- 
fors on the contrary might render their concluſions ſomewhat 
queſtionable in point of honeſty, as bcing made againſt the 
minds of the greater number of perſons preſent, though their 
votes were fewer. To avoyd this dithculty therefore for more 
ſarety ſake the Popes enlarged the number of the voters; for 
whereas it ſeemeth to be an ancient rale that onely foure Bi- 
ſhops ſhould goe out of England to the generall Councell, in 


Hoveden, 


after ages not one Biſhop could be ſpared unlefſe in caſes of An1i7g, 


reat and emergent conſequence ; as may appeare by the Popes 
etter to Heury the third , and the caſe required it : tor the op- 
preſſions of the Pope began to ring {o loud, as the holy chaire 
began to ſhake. Neither did Kings confine themſelves to any 
certaine number of ProQors , notwithiianding the Popes 'mo- 
deration 3 but as the caſe required ſent more or lefſe, as unto 
that Councell at Piſz for the compoling and quieting that 

reat {chiſme in the Popedome, Herry the fourth ſent ſolemne 
Embaſſadours , and. with them nigh eighty in all. Butunto 
the Councell at Baſe{/ , Henry the 11xth ſent not above twelve 


| or thirteene, as Mr Se/den more particalarly relatech. And unto 


the councell at Lions formerly mentioned the Parliament ſenr 
but {1x or ſeven to remonſtrate their complaints of the extor- 
fons-of the Court at Rome, their Legates and Emiffaries. The 
ſumme of all will be that the Aits of generall Councels were 
but councels which being offered: to the ſence of the Parlia- 


M. Paris 
An 0 245+ 
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ment of England might grow up te the degree of Lawes,if the 


Parliament liked them. 
Neverthelefſe Nationall Synods in England undertooke the 
uarrell of Generall councels : for Archbithop Peckbam in a 
od 1280. en;oyned the conſtitutions made in the Conncell 
at Lions to be obſerved under a curſe without conſultation 
firſt had with the Parliament, or before he knew whether 
they would be right or wrong ; and before him Boniface made 
conſtitutions in oppoſition to the caſtomes of the Kingdome, 
fo as the matter was now come to a kinde of conteit whither 
Synods or Parliaments ſhould m_ ſupremacy in doubtfull 
2 caſe? 


Synods . 
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cales concerning the limits of the Ecclefiaſticall'and temporall 
power : for. henceforth Kings muſt bid adiex to the Synods, 
and fit no more amongſt them ; and Syriodsnow thinke them- 
ſelves free to-conſult and determine what they pleaſe without 
ſpeaking under correCtion z nor was there other remedy left to 
Rows but threats , by Writs direQted to the Biſhops firmiter 
inbibendo' quod: ſicut Baronias quas de Rege timent deligunt nullo 
modo preſumunt  cmcillum' tenere de aliquivu que ad coronam 
Regis attinent vel que ad perſonam Regis vel ſtatum ſeam vel ſta- 
tum concilit ſui contingunt, 'quad ſt feeerint Rex inde ſe capiet ad 
Baromas: ſus + 

Andithis prevailed ſo farre as the Biſhops darlt nat adven- 
ture too farre leaſt they ſhould goe beyond their guard; and 
therefore they come and aske leave of the Parliament in caſes 


- thattrenched upon the Law of the Kingdom,as they did in the 


caſe of baſtardy , wherein they would have had their conſent 
thatchildren borne before marriage to be made legitimate by 
the marriage ſubſequent ; and yet they could not prevaile, for 
they were anſwered /Nolumus leges Anglie mutari, notwithſtan- 
ding that the Canon law,” and the laws of the Normaiis fided 
with them ; and fo they obtained not their delire, although 
they (till retained the triall of generall baſtardy unto: them- 
fe]ves. : | 

Nevertheleſſe the times were ſuch as Kirigsbeing too weakly 
afliſted by the people,and the Clergy firongly ſeconded by the 
Pope;they tooke advantage of thoſe times of ditiraction fo as 
to hold themſelves no further obliged to the King then the 
Pope and their own covetouſneitſe would allow them; and to 


' makeall ſure,they had ſetled it fo farre as they were able by a 


conſtitution; that the Clergy were not bound to ayd the King 
Papaizconſulto; and they put it in praftiſe ina Synod under 
Archbiſhop Winchelſze, Anno 1295. in the time of Edward the 
firit; and although the King prevailed in the concluſion at 
that time, yet from the times ot Herry the third the Clergy for 
future times granted'their aides to the King by: themſelves, 
and a part from the reſt of the body of the Kingdome, and 
held themſelves notbound by any ayd granted: by the Parlia- 


ment; 
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ment”, - albeit: that their own ayds: granted in their Synods 
were not obligatory unto the body of the Clergy in this Ring- 
dome , unleſle firſt allowed and confirmed by the Parliament. 
And thas is'Erg/and become like a two bodied monſter ſuppor- 
ted with one-paire of legs. 


i 


CHAP. LXVIE. 


Of the condition of the free men of England of the grand 
. Charter and other Statutes during the reienes of theſe 
Kings. 


Comm alunder by broiles of Civill wars, the free met 


having laid alide that regard of the ancient niutuall cove- 


nant and bond of Decenners are now become weake, and al- 


molt inthralled to the luſt of Kings, Lords, Pope, and Engliſh 
Clergy; and therefore its no wonder if taxes and tributes were 
many and new although moſt of them deſerved” not to march 
under any banner but. the colours of oppreſſion ; nor did an 

thing ſave them from the worſt tenure of all , but the ſeverall 
intereits of thoſe ſuperionr powers which oftentimes did jultle 
with one another , and thereby gave the Commons liberty to 
take breath ſo as though tor the preſent they loit ground and 


hunted upon a coole ſent,yet they ſtill retained the prey with-' 


in their view. Sometimes they were calt farre behind ; other 
times they recovered therifelves ; a truce is cried, and laws are 
made to moderate all, and determine the bounds of every one; 
and thus comes the grand Charter into the ,Pablique Theater. 


The Hiſtorian faith it was the ſame with that of King 7obns 


framing ; and yet by comparing them together we (inde them 
diſagreeing both in words and fence, and therefore (hall fum 
the ſame up as ſhortly as Fcan, obſerving the difference of the 
two Charters as I paſſe along. The firit Chapter concerned the 
Church, of which fufticienthath been ſpoken. 


Mag. carts. 


The Free ten ſhall enjoy theſe liberties to them and caps. 


their heires for ever. The 
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The heire in Knightſervice ſhall pay the ancient reliefe. 
That relictes were ſetled by the Saxons hath been already 
ſhewed, and alſo that they were continued and confirmed by 
Henry the firlt: onely in thoſe times they were payed in Horſes, 


Armes, &c. but in atter times all was turned into money,which 
was morebenehiciall for all. 


Lords ſhall have their Wards bodies, and Lands after 


Vit geat.de homage received untill the full age, thmgh the Ward be 
Wardis, 28 E.1 formerly Kniehted. 


Glanvil. lib 6. 
Cap. I. & 4+ 


Stat. Marlbr, 
cap.6 & 7, 


Srat.Marlbr. 
Cap» 16, & 
prerog» Reg. 
CAPs Z» 


Prerog. Reg. 
Cap-IJ+» 


The Law of pgs, may ſeem more anciently ſeated in 
this Kingdome then the Normans times, for if the Statutes of 
Scetland beare any credit, that Law was in Scotland before thoſe 
times. The Lords were not to have the Ward(hip before they 
were poſſeſſed of the tenure becauſe it was theirs as a fruit of 
the tenure, according to the Saxon law concerning dittreſſe, 
that it could not be in the power of the Lord to diiiraine till 
he was poſleſſed of the ſervice. And if by fraudulent convey- 
ance the heire did hold the Lord out of poſſeſkon, a Writ of 
Ward did lieagainlt him ; and if he did not appeare the Lord 
might ſciſe the Lands , unlefſe in caſe of Wardlhip per cauſe de 
ard. | 
: And in caſe the Lord would hold the Wardfhip longer then 
the full age of the heire, an Afſize did lie againſt bo Lord, for 
the heire conld not enter without livery. But if the heire were 
of full age at the time of the anceſtors death , the Lord could 
not enter the Lands ; and yet he thould have areliefe, and the 
primer ſeiſin. bog 
And it the heire entered the Lands before homage done, he 
gained no free hold , though he were Knighted before, as this 
Law provideth : for it may ſcem that theſe times of civill warre 
brought forth a tricke of Knighting betimes,as an honourable 
encouragenent for young ſparks to enter the field before they 
were compleat men of diſcretion to know whether the caule 
of warre was good orevill: and yet reaſon might induce a 
conceit that he that was thought meet to doe Knightſervice in 
his own perſon might expe the maintenance fit & the ability 


of the perſon and honour of the ſervice. Grantees 
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 Grantees or their aſſignes or Committees of Waraſhips Mag.carts. 


ſhall preſerve the Land, Cc. from waſte, and the tenants 
from extortion. 


cap-F. 


They ſhall yeeld up the ſame ſtocked if they receive them <2? * 


ſtocked. 


The firſt of theſe is the law of common reaſon for its con” 
trary to guardianſhip to deltroy that which by their office 
they ought to preſerve. As touching the words of the Law 
the Grantees are omitted in the Charter of King Fohn ; and 
alſo their aſſignees albeit that doubrleſſe they were within the 
intent and meaning of the Law. The matter declares plainly 
not onely the oppellion of Lords upon their Wards, but alſo 
the corruption even of the law it ſelfe , that at the firſt aimed 
at the good of the publique, and honour of Knightſervice,'but 
now was degenerated into the baſe delire of profit by making 
market of the Wards eltates and marriages, that brought in 
ſtrip and waſt ef Eſtates , and niggardly negle& of the educa- 
tion and training up of the perſons of the Wards and an im- 
bailing of the generation of mankind and fpoile of times. Nor 
did theſe times ever eſpie or prerecs againſt the worſt of theſe, 
but onely endeavoured to fave the eſtate by puniſhing the 
waſters in dammages by this law, and by forfaiture of the 


Ward(hip by a Law made in the time of Eward the tirſt; and Stat, Gloc, 


this as well tor waſte done during the time of the cuſtody , as 
in the lite time of his anceſtors by another law in Edward the 
firſts time. And becauſe the Eſcheators and their under Ofji- 
cers uled to ſerve themſelves out or the eſtates of minors before 
they certified to the King his right; and thoſe were not with- 
in the Law of Magna Carts, or at leaſt not fo reputed. It was 
therefore afterwards provided that theſe alſo ſhould render 
dammages in a Writ of waſlt to be brought againſt them. 


The marriage of Wards ſhall be without diſparage- 
ment. 


It was an ancient law among the Germans and the Saxons 
brought it hither, and as a Law ſerled it that marriage mult be 


amongſt 


CIP. 5+ 


Stat. de yaſto. 
20 E:1+ 


Artic.ſup .cart, 
cap.18, 


Cap.7s 


T citus mor, 
Germ- 
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Magecarts. 


S at. Meritons 
capeG. 


ciP- 7, 


Welt, foC.22. 


Wt 2.CaP+l 6 


cap. >. 
. \ ide Stat» 
Merton c:pl 


among{t equals ; but the Dancs and Normans {leighted it, and 
y<t It continued, and was-revived. Now as the-Lord had the 
taition of the Ward inſtead of the anceſler, fo had he the 
care of the marriage in ſuch manner as the anceſter might 
have had if he had lived. For in caſe the Ward were ftolne and 
marricd;the d-linquent ſuffered tine and impriſonment. Or if 
the ward married without the Lords conſent he ſhall have the 
double value, and hold theland over rill fatisfaftion ; But in 
caſe the Lord marrieth the Ward within fourteene yeeres of 


age to its dilparagement , he ſhall Jofe his W ard(hip thereby. 


Ard if the Ward refuleth to accept of a marriage tendred by 
the Lord before her age of 16 yecres, the Lord (hall hold the 
Lands till hc have received the full valew; and in caſe where 
one tenant holdeth of divers Lords, the Lords by priority ſhall 
have the marriage. Theſe laws were in ule during the reignes 
of thoſe Kings, although it can not be certainly concluded 
hereby that the wives portion properly belonged to the Lord, 
as for his own benefit, partly becauſe the female Wards ſhould 
have no advancement if it-belonged to the Lords, and partly 
becauſe this forfeiture was given. to the Lords in nature of a 
renalty,as appeareth by the frame of the Statute of Merton. 
Widdows ſhall have their Dower, inheritance » their 
inheritancewhich they have joyntly with their huzbands, 
their marriage freely, and their Quarentine. | 
With due regard of the opinion of others 1 ſhal] propoutel 


my own. 1t ſeemeth to me that the King is within this Law,as 
well as within the former lawes of the Normans, and thoſe of 


"Henry the ſecond that are of this kind ; and as he is within the 


compaſle of every law of this Charter, and that it is called the 
Grand charter.as moſt immediately _— from the King 
to the people, and not from the Lords. - Nor is there any 
ground that the Law ſhould intend to give liberty to widdows 
of Wards belonging to infertour Lords .to marry whom the 

will; and that onely the Kings widdows ſhall be bound : Nor 
did this ſuite with the contelt between the Barons and the 
King , that their widdows ſhould be bound unto the King, 


and 
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and the widdows'of their tenants diſcharged from their tui- Mag.carta. 
| | tion; and therefore I conceive by the word marit:gizm is not 
' | meant liberty of marriage, but her marriage portion, or 

rationabilis pars according to the foregoing Laws of Henry the 

firſt, and Henry the ſecond; and the Saxon cultomes. But as 

couching the liberty of marriage it is defined and' «xpreſled a 

that the widdows ſhall not be compelled to marry neverthc= g1anvil.lib.q, 

lefle if they ſhall marry they nauſt marry with the Lords liking, cp.12. 

otherwiſe he might have an enemy to be his tenant that might 

inſtead of homage and ſervice prove traytour,and be his ruine. 

Laſtly touching the widdows dwelling , the law thought it 

unreaſonable that ſhe ſhould immediately after the death of 

her husband be expoſed to be harbourleſle , and therefore or- 

dained that ſhe miight continue in her husbands houſe forty 

daies, if it were not a Caſtle , and then ſhe was to have ano- 

ther dwelling aſſigned to her, becauſe by common intendment 

ſhe is not ſuppoſed to be a perſon meet to defend a caſtle : and 

this was called her @uarentine, which I met not with a- 


monegſt the Saxon laws, and therefore ſuppoſe it be of Norman 
originall. | 

No :mans land ſhall be ſeiſed for debt to the King ſo cap.1o. 
long as the perſonall eft ate will ſatis fie. Nor ſhall his 
pledge be troubled ſo long. as the principal is ſufficient, 
wleſſe he refuſe to ſatisfie, and then the pledee ſhall re- 
cover 7n value. | 

The firſt part hereof was the ifſue of the law concerning 
elegit, formerly obſerved in the Saxons times ; for the regard 
of law principally extended unto the perſon next unto the 
free hold , and laſtly unto the goods. The latter part of this 


law was the law of pledges or Decenners in the ſame times ; 
unto which the Reader may reſort for further light herein. 


The City of London, and other Cities, Burroughs,and cp, 11: 
Towns; and the Cinqueports, and other ports ſhall enjoy 
their ancient liberties. | 
The whole Kingdome, and the members thereof herein ex- 
M m prefled 


Y — 
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 Mag.cart a. p_ had all their liberties ſaved from the dint of conqueſt 


Seld. Spicil, 
fol g2. 


Caſe I 2» 


y the law of VVl2m the firſt ; upon which, although ſome 
of the ſucceeding Kings did invade , yet none of them made 
any abſolute diſſeilin, although diſturb ance in ſome particu- 
lars. But King Ib: did not onely confirme them by his grand 
Charters but by particular Charters to each Corporation,with 
ſome enlargements, and in his grand Charter inſerted one 
clauſe which in the grand Charter of Henry the third appeareth 
not, which thus enſueth , Ez ad habendum commune concilium 

Regni de auxilius aſſidendss aliter quam in tribus caſibus predict, 

which if the barbariſme of the Latine miſlead me not,is thus in 

Engliſh. And tothaveright of Common councell , or to be of 

the Common councell of the Kingdome for the aſſeſſing of 

ayds, other then in three caſes aforeſaid,viz. for redemption 
of their captive King, for Knighting of the Kings ſonne, and 
for his daughters marriage: becauſe theſe three might be due 
by the common Law, the two latter by cuſtome , the for- 
mer by common right, although mentioned from the late 
diſaſter of King Richard, which King Fobn might with ſhame 
enough remember , and expe the ſame meaſyre fromthe cen- 
ſure of an unquiet conſcience. I ſhall 'notenter into debate 
concerning the omitlion hereof in the later Gharters ; poſſibly 
it might ſeem a tautology. Nor concerning the reſtriction, as 
if- it did imply that the Burgefes had. vote onely in caſes of 


generall affeſſements , but ſhall leave it to the conſideration of 
the Reader. | 


No difrreſſ fhall be taken for greater ſervice or other 


mater then 3s due, 


Diſtrefles are in nature no other then a ſummons in a& or 

the bririging of a man to anſwer by feiſare of part of his goods; 

| and it was uſed by the Saxons, as hath been ſhewed : ahd be- 
cauſe the rich men under colour of ſeeking their right many 
times og for wrong , and though they could not prevaile 
in the iflue, yet prevailed fo farre as the defendant could not 


Glanyil.lib.tz eſcape without charge and hindrance therefore the law. pro- 
vided a Writ of remedy againſt unjuſt vexation, which Glan- 


vile 


cap.9e 
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vile remembreth us of 3 and yet becauſe that remedy alſo car- Mag.carta, 


ricd with it matter of charge and dilturbance to the Plantiffe, 
and ſo the remedy might be worſe then the diſeaſe; therefore 
the Law detined diftrefſes by circamſtances of perſon, matter; 
time, and place , under penalties of fine and amercement , be- 
ſides the recompence to the party : Firſt, it muſt not be taken 
but by leave from the Kings court, unlefle in caſe of matters 
due by common right, and upon complaint made by the plan- 
tiffe. The King ſent out a ſummons in this manner, Henricus 
Rex Ang. Hominibus Abbatis de Ramſey ſalutem, Precipi oquod 
cito &+ Juſte redlatis Abbati Domino weſtro quicquid ei debetis in 
cenſu &- firma &* debitis & placitis;qued ſt nelueritis, ipſe vos inde 
comſtringat per pecuniam veſiraliſ And in all cafes of matters 
due by common right, the diltrefſe never was done in an arbi- 
trary way , but Pl Judiciall a& in the Lords Court. Secondly, 
no diſtreſſe for ſuite ſhall be made ont of the fee, nor againſt 
any perſon , but ſuch as are of that fee. Nor ſhall any dittreſſe 
be made iv the Kings high way or open ftrect,but by the Kings 
Othcer, and ſpeciall Writ ; becanſe diſtreſſe is incident to ſer- 
vice, and that is due as from the fee; and therefore by com- 
mon right the ſame muſt be recovered 'from the fee , and ſach 
as owe ſervice in the ſame ; but the high way or open ſtree 
are more properly a franchiſe belonging to the King, although 
the ſoile happly may be the Lords; and therefore it was: an 
old law that they ſhould be under the Kings fafegard , $t pax 


 publica per communes vias 3 and no violence muſt be there tole- 


rated but by the Kings eſpeciall Writ , which preſuppoſcth the 
eſpeciall notice taken by the King of the nature of the occa- 
fion. A moderation alſo muſt be obſerved inthe taking of 
the diftreſſe; for it muſt not be excellive, and alfo in keeping 
thereof : for if the owner will he may replevy the ſame accor- 
ding to the ancient courle ; and the Sheritfe muſt grant replevy 
if it be demanded , although formerly no replevy was with- 
ont ſpeciall Writ,and yet they alſo not alwaies readily obeyed. 


For the times were ſuch as the Lords were bold with the Kings 


courts, and Minitters, and refuſed the order of the law ; now 
in-ſuch caſes wherein the matter concerned contempt of the 
Mm 2 Kings 


Stat.Mat| br, 
cap, 1. 


Glanvil.lib ge 
Cap.1 & 8. 


Glofl.2I 5. 


Glanyil.lib.9, 
CA .$ 
Stat. Marlbr, 


cap.,3,3,4,1 © 


Ll. Inz, 


Marlb.cap 31. 
Glanvil.1ib.-1z 
Cap. I 2+ 
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HMag.carta. 


Miror cap. g- 
SCC Z, 


Difl r'cs SCI 


Artic. wag, 
Catte Capel So 


Weſt.r. cap.16. 


Marlbr.cap. 4- 
Diſtric. Scac. 


Artic.ſup .cart, 
cap: I'2, 


Marlbr-cap-9, 


CaP-22, 


Cap»! 3. 


© dothit therefore follow that it was by one and the ſame power? | 


Capitales Juſt, 


. nolirts , 


Kings authority,a tine was ſet upon the offender : but in caſe 
It concerned onely a tort done to the party , he was amerced; 
the one is called redemption, becauſe the penalty otherwiſe 
mult lie upon the perſon , if it be not redeemed by pecuniary 
fine : the other is called amercement , which is originally a 
ſatisfation unto the party wronged, by recompence out of 
the perſonall eſtate of the delinquent. T hirdly , as touching 
the matter of the diltreſſe, it muit not be of Plough beaſts or 
{heeps unlelle in caſe of dammage felant, if other diltreſſe 
may be had; for the Law had a care of ſuch Cattell as were 
moſt of publique concernment, and which was the maine 
ſtocke of ſubliltence, ſo farre as juſtice would allow : and 
therefore the unjuſt taking Ip mans Cattaile by any perſon 
whatſoever is liavle to the {ae penalties that unjuſt diltreſles 
are. Fourthly, concerning the uſing of the diſtrefſe, itmuſi 
not be fold , no not in the Kings caſe till fifteen daies be pal? 
after it is taken; nor muſt it be carcied out of the County has 
it muſt be ſo impounded as the owner may come to feed it; 
and it mult be diſcharged if the owner give ſecurity of ſatil- 
fation þetore the returne of the Writ. Fitthly,the intent of 
the diftrefles muſt be that which is juit , and therefore not for 
other ſuit then by the feotment is dye, or elſe by preſcription; 
and incaſe many are joyntly ſciled;the ſuit ſhall be by one,and 
the reſt ſhall contribute. Nor maſt any man be compelled to 
{hew his ticle to his Land by diſtreſſe. 


The Common pleas ſhall be holden in one certaine 
place. 


The Office of Judge of the Commonpleas was. inmy opi- 
nion diſtin&tand leverall trom that of the Crown pleas; nor 
though one and the ſame man might execute both authorities, 


as if being Judge, he had thereby power in all nuatters of the 
Common. pleas, and allo of the Crown :. for though it be 
truce that: Brad&or ſaith, the King hath one proper court where- 


in are the chiefeſt Judges , which both by his own teſtimony | 
and Britons alſo .did heare and determine cauſes of all ſorts; 


yet 
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yet is ic true alſo that it was by appeale or Writ of errour, as Mag .capte. 


In caſe of falſejadgement 3 and that the King hadplrres cxrias, Marlbr.cope20. 


which doubtleſſe had their proper workt: and in the time of 
Henry the ſecond its cleare that 11x were eſpecially aligned for 
the Common pleas throughout the whole Realme; and-yet 
by another eſpeciall Commilſon or Letters patents the ſame 
men might alſo have power to. determine nutters of the 
Crown, as at this day in their ſeverall circuits. This law 
therefore doth not as I conceive worke 51y alteration , but 
onely in this , that whereas formerly the ſudges of Common 

leas attended on the Kings Court continually, as all'other 
[Judges did; and whither the King removed they did the like, 
which was a great uncertainty and grievance unto the Com- 
mons. Hencetorth they are hxed to a certaine place. 


Aſſize of Novel Diſfeilin ad Mortdanceſter ſpall 
be determined in the proper County onely, and by the 
Teſt ices itinerant ſent by tbe King or his chiefe Tu- 

ices. | 

The law was fo declared in Henry the ſeconds time, and was 
queſiionlefſe put in practile, fofarre forth as with convenience 
to the Judges might be; but now the convenience of the peo- 
ple is preferred, and they mult not be brought up to the Kings: 
Court, bat the Juſtices nxuſt come down to them ; and. yet in 
caſe of dithculty the bench where the Common pleas are hol- 
den muſt determine the matter, and: where the time in the Ter 
in one County is too ſcant,the renanets ſhall be adjourned 
over to be tried el[ewhere in that circuit; which ſheweth.that 
the Judges itinerant had their time proportioned out to every 
Connty- Thele trials allo were (o'favoured', as in the then 
holy times of Advent and Septuzg:ſima or Lent, they might be 


tried, which althoughwas gained by prayer made by the Kin - 


tothe Bilhops ,: as the words of that law are concluded ; yet it 
ſhewes that the Parliament had ſo-much light as'to hold the 


time not inherently holy , but meerely ſequeltred by: the will 


of the Ulergy: The Plantifts alſo in Mortdanceſter may be 
divers, it there be divers heires of one anceſter by one title. 


And. 


car 14. 


Weltm,cap.s te 
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Mag.carta. And if there be joyntenants, and the Writ be againſt but one, 


Conjank, feo- and the ſame pleaded,the Writ ſhall abate 3 but if joyntenancy 


far, Ane34- 


Stat, Gloc ca-1, 


be pleaded , and the plea be falie,the detendant ſhall be fined, 
and i tay And if in the aQion the verdi& be for the 


plaintifte he ſhall recover dammages. 


Darraine preſentment ſhall be taken onely in the com- 
104 Banke. | 


Trials in the common bank or other Courts at VVeſtminſter 
have ever had an honourable eſteem above thole in the County 
by Niſt prius , although all be equally availeable. This might 
be one cauſe why the Titles of Churches were {till retained at 
the common Bank , whenas all other rode circuit. For that 
Churches affaires m thoſe times were of high regard : Speed 
of triall alſo wasnot little regarded herein;tor Juſtices by Niſz 


' Weſt,z, cap.;0. pris properly were but for inquiry till the Statute at Weſtm. 


Marlb. cap. I 9. 


the ſecond made them of Oyer and terminer in the caſes of Dyare 
impedit and Darraine preſentment, and gavethem power to 
give judgement. And thus the Commons gained ſtill in point 
of conveniency. 


Free men ſhall be amerced according to the degree of 
the fault , ſaving to them their free hold . and to Mer- 
chants their maine ſtocke, and to villaines their I ayn- 
age; andClergy men ſhall be amerced according to their 
Lay fee. * Barrons ſhall be amerced by their Peeres, others 
by the vicinage. 

In this, regard is to be had firſt of the perſons thar are to be 
- amerced , then of the parties by whom , and laſtly of the na- 


ture and quantity of amercements. The perſons amerced are 
ranked into foure Claſſes : Barons, Clergy, Free men, and vil- 


Jaines. But in regard of the parties by whom they are to be 
amerced, they are but two, Barons and Freemen,for the Clergy 
villaines and free men are to be amerced by the free men of the 
neighboarhood.In what Courts theſe amercements ſhall be the 
Stat. Marlbr.tels us,not before -the Eſcheator,}.nor other that 
make enquiry by Commillion or Writ, nor before the Juſtices 


of 
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of Aſſize or Oyer and terminer,but only before the chiefe Juſtices, 
or Juſtices itinerant. The Statute of V Veſtminſter addes a tifth 
Claſſes of Cities, and Towns, by exprefle words, which ſeems 
not ſo neceſſary,unlefle in pillaging and oppreſling times , for 
they were taken to be within the Statute of Magna carts, 
though not therein named. The rule of the quantity of a- 
mercements is now ſet down in generall , and left to the di(- 
cretion of the Peeres or Vicinage, which formerly by the 
Saxons were ſpecially ſet down in the law. The rule in gene- 
rall is with a ne plus wltre, vize not further or more then that 
the party amerced may ſpare, and yet hold on in the mainte- 
nance of his courle , according to his degree. And it mult be 
alſo according to the quantity of the offence , for the greateſt 
amercements muſt not be ranked with the lealt offences : ſo as 
in every degree the maine ſuſtainance of the party is ſaved: yea 
the villaines ( how ever meane they be) they mult have their 
maintenance. And this ſheweth that villaines had a mainte- 
nance which was under the prote&Qion of the Law , and not 
under the gripe of their Lords to all intents, unleſſe they were 
the Kings villains, who it feemeth were meerely under the 
Kings mercy, as being both their Lord and King, againſt whom 
they could hold nothing as properly their own : and there- 
fore in all other caſes,even then the villaines were borne under 
a kinde of liberty, as in the Saxon times formerly hath 


been declared; which the Law proteRted againſt their owne 
Lords. | 


No man ſhall be compelled to make repaire, or main- 
taine any bridges, banks, or cauſies , other or otherwiſe 
then they were wont to be made,repaired,or maintained in 
the time of Henry the ſecond. ft a; 

The limitation to the times of Henry the ſecond , ſhewerh 
that his juſtice was ſuch as maintained the common rights of 
men but in the times of Rzchard the firſt, and more eſpecially 
of King Jobn, thoſe rivers, waters,and fiſhings formerly uſed 
in common were incroached upon, incloſed., and appropria- 
ted to particular mens uſes , which occalioned many ag ty 

anks, 
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Mag.cartas 


| cap !J9, 


Ll.-Hen. x.c $- 
Glany, libe1, 
© Cap. 2, 


C1p-20. 


Glany, lib.y, 
C3P+F, 


banks, and caulies, to be made and repaired to the great charge 
of private men, all which are diſcharged by this Law. 


No Sheriff, Conſtable, Coroner, or other Baliff, ſhall 
hold any pleas of the Crown. F 

Eſcheators are alſo expreſſed in the old bookes of Magna 
carta , and the abridgements, however it ſeemeth that its with- 


in the intent of the law , which was made to avoyd the extra» 
ordigary oppreſſion that theſe Otkcers exerciſed upon the 


people. For Eſcheators under colour of inquiry of eſtates of 


men would inquire of matters concerning the lives of men, 
and Sheritfs that had power of trials in caſes of thett, as hath 
been already ſhewen, abaſed the ſame for their own benefit, be- 
cauſe in ſuch caſes they had the forteitures. This law there- 
fore takes away ſuch occaſions, viz. from the Sheriffs and Cor- 
roners and Bayliffs or Juſtices, (other then by expreſſe com- 
million thereto aſfligned )) all power to hold pleas of the 
Crown by rriall, leaving unto themnevertheleſſe power of in- 
quiry, of which anciently they had the right. 
If the Kings tenant dieth ſuppoſed in arreare, an in- 
ventory ſhall be made of his ſtocke by honeſt men , but it 
ſhall not be, removed till accounts be cleared 5. and the 
overplus ſhall go tothe Executors, ſaving to the wife aud 
children their reaſonable part. 
The firſt clauſe hereof was a law in Herry the firſts time, and 
a cuſtomary Jaw in Herry the ſeconds time, being a remedy 
againſt an old Norman riot of the Lords ſeiſure of the whole 
perſonal eſtate of the party deceaſed, under colour of a la, 
The ſecond part concerning the overphus hath this 'additio- 
nall ſubjoyned in the Charter.of King John: If any free man 
die inteſtate his Chattels ſha}l be divided by his parents and his 
friends in the preſence of the Church , ſaving to every ene 
their proper debts : and thus fince the conqueſt, the 
Church men incroached by degrees-unto a great power in mat. 
ters teſtamentary ; I ſay by degrees; for as yet by.this law it ap. 


peareth that they were-but overſcers or eye-witneſſes; for ag * 


yet 
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yer right of ordering or difpoling they' had none, as may Meg carra. 
appeare in that caſe of a'baſtard dying without iflae and in- Glanyvil.lib.y, 
reltate, - the Lord ſhall: havehis perſonal! eſtate :-and_. ih, all ©p- 16 
caſes the executor had thery nothing but bare aſſtts;; and the - 
overplus was alligned betweer! the 'wife and children Accor- 


| ding to their reaſonable part f or if the party died inteſtate 


the next friends did adminiſter , paying the debts and making 

dividend of the overplus into the reaſonable parts, according 

to the ancient James is ſill won; _- doth the. 

teſtimony cited outot 'ByatFon prove any other then that the © un; ; 
narcelion hath free power'to Feder his'eſtate'as he pleaſeth, cnc "Ie y 
and that the children ſhall have no more then is left nnto 

them by their aunceſter either in his will; or in cafe of dying. 

inteſtate by the cuſtome or'law which is and 'ever was the. 


rationabilis pars. = 4% CO OL TOO I EIS 
No purveyance for any Caſtle out of the ſame Town cap.11- 
where the Caſtle is ,but preſent ſatis faion muſt be made: 
and if int the ſame Tagn, ſatis fation muſt be made with- 
in forty daies. | i 3 03 359 21300 $355 2 NfuL 
Purveyance was ancient proviſion for the neceſſities of the'' 
publique, and fo farre was commendable, ſeeing its nd8tihe 
common caſe of all men to regard the. publique above' their 
own private intereſt ; therefore the publique muſt provide for 
it ſelte, by.their meanes in whom'the-publique is' moſt '«bn< 
cerned : and this was in thoſe.elder times; *but*jri two cafes; ! 
viz. of Kings and Caſtles;-in the oneiof which the govern 
ment is principally concerned, in the other the publique de” 
tence. For'it may be well corijefured.thatCaſtles were either” 
firſt made- in places commadions; for::habitation ,arid priat* 
Towns gathered -to them for:their-betyerſafety {''68? t 6 +: + So 
{\+ 14 _— | 


Townes, were firſt (pqtaryiag we = oF commbdi6us þ 
e fo their beter dfefte2 GE 
if they were. impoſed upon theni+by the vidtor tokewpe' th 


in awe, they were. nevertheleſſe bycontinnance>togither 
come tracable,'and conſpired forithe nituall: defen : 
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in ſolitary laces, they:may ſeem rather firit intended: tor the- 
particular letence of ſome particular man and his family,. and 


| peighpErng pants; and. therefore in the purveyance for- 


* 1 4 


Weſtm.1.cap+7 


Caltles it ſeen, the proper Town wherein it is,is principal 

nablots that dury wr ;their ſafety is more f rincipally 
intereſted z. and therefore prizcs there taken may be payd at a 
diy to come.3. butiin all other places immediately. Neverthe- 
lefſe this laſted not, long, for the ſouldiers found. out a tricke 
of framing, ex. own quarters,and preſerving them ir heart 
again) f bagk winter.,, knowing- thatat ſuch cimecs its better 
ro (eeke for provilion nigh, then to beconpelled to ſeeke far 
off.” But this Stratagem was cut off by the next King , who in- 
hit iced all manner of purveyance in any-other Town, then in 
the, ſan Town ,whereinjthe, Calile is ſeated. This was a 
charge that was but temporary, and occafionall: Fhat which 
was more lafing and burdeyſome ypon the ſubjects was pur- 


 veytHhce for rhe King, which neverthelefſe cannot be avoyded, 


Artic, Auper 
Cate Cap. B+ 


Weſt. 1-c. 33. 


Artie: ſuper 
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by reafors of ehe'greatneſie of his retinue , eſpecially in thoſe 
dairy: andif they ſhould have their reſ@rt to the market; the 
ſame could not be free to the people , for that the firſt ſervice 
nut be forthe Kings houſchold;and fo what ſcraps will be left 
onthe Commons no-inan can'tell. Tt was therefore neceſſary 
for wy Kings family; tobe maintained by purveyance; and to 
argyd-the many inconveniences which might and did arile in 
th efaoling timesz;;It was ardained that it ſhould be felony 
forany purvygyor''itopurvy without warrant: ' 2. That none 
buz.the Kings/partveyour nmſipurvey for the Kings houſe, and 
that he malt parvey onely for the Kings houſe; and to purvey. 
no.mare-then! is. necefiary; and'to pay for the things they 
take. , ind. becauſe 'Kings' were oftentimes neceſſitated for 
zoyall from place replace /-parveyance of carriage 'was alſo 
owed 3; and imatle the fabjedts. were grieved either by more 
purveyance. then was netelfary ,/ or by non-paytnentfor their 
modities ſo taken 1 or with' compolition for the Kings 

3, for. ſuch. purveyance the offenders were 1yable to fine 
impronment.: 'Or if they wereigrieved' by puryeyours 
warmant,thooffaider was to be proceeth GER 
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ment of rent for that ſervice; Nor is he compellable to 
eitber,ſo long as he is in the ſervice in the Army, 


By the ancient caſtome none: but a Knight might'be char- 
gedwith the guard of a Caſtle Ou to the King, for the 
letter of this law mentioneth -onely ſuch; and therefore tvs 
hold by Caltle-guard is a tenure in Knight-ſervice: and it fee- 
meth that rent for Caſtle guard originally was-conliſtentwith 
Kniightſervice z and that ic was not annuall;bur promiſeuonfly 
Knights might either performethe ſervice, or pay'rent in lien 
thereof; and upon occa(ton did neicher, it the King fentthem 
into the field. And laſity, that a Knight might either doe the 
ſervice in his own perſon,or by his Eſquire, or another appoin- 
ted by him thereto. | EY SIGS 

No Knights nor Lords, nor Church=mens Carriages, 
nor 10 mans wood ſhall be taken againſt the owners con- 

ſent ; Nor ſhall any mans Carriages be taken if he will 
pay the hire limited by the Law. 


Churchmen were exempted from charge to. the Kings;car- 
riages meerely in favour to the Canon which'exempted: the 
goods of the Clergy from ſuch lay lervice ; nevertheleſſe the 
complaints of the Clergy formerly mentioned -ſhew that this 
was not duely obſerved. Knights. and Lords were diſcharggd 
not onely for the maintenance-ot their. port; but more, prin» 
cipally becauſe they were publique ſervants forthe defence af 
the Kingdome in time of warre ; andthe Kingdome was then 
equally ſerved by themſelves and their equipage,and their.car- 
riages, ag a neceſlary aſſiſtant thereunto. -. : 


The King ſhall have no more 'profit-of felons 'Larids 
then the yeere and a day, and the Lord is to have the re- 
mainder. 21 

Anciently the Lords had all 'theeftate of felons 'being' their 
renants,and the King had onely the prerogative'to waltethem 
as a penalty or part thereot, bur atterwards-the Londs-by/agree- 
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ment yeelded unto the King the yecre and a daies profit to ſave 
theLands from ſpoilez and in continnance of time the King 
had both the yeere and day, and waſte. Fugitives alſo were 
in the ſame caſe, viz ſuch as deſerted' their Countrey either in 
time of need; or-{uch as fled-from the triall'of Law in criminall 
caſes : for in both cafes the Saxons accounted them as common 
felons. Neverthelefſe the two cuſtomes of Glouceſter and Kent 
are ſayed out of this law by the Statute z the firſt whereof faves 
the Land to the heire from the Lord , and the fecond ſaves the 
ſame. to the heires males, or for want of ſach to the heires fe- 
males,and to.the wite her moityantill ſhe be eſpouſed to ano- 
ther man , unleſle ſhe ſhall forfeit the ſamieby fornication dit- 
ring her widdowhood.And by the {ame law alſo the King had 
all Eſcheates of the tenants of Archbſhops and Biſhops during 
the vacancy as a perquilite. But Eſcheats of Land and Tene- 
ment in Cities or Bnrroughs the King had them in-jzre corne, 
of whomſoever they were holden. 


All weares ſhall be deſtroyed but ſuch-as are by the Sea 


coaſte. 

The Licutenant of the Tower of Londn as it ſeemed.clai- 
mcdaLordihip inthe Thames, and by vertte thereof had all 
the weares to his own afe, as appeareth by a-Charter. made to 
the City of London recited in the ſecond inſtitutes upon this 
Law ; and this was to the detriment'of the free men;elbecially 
of the City of Londox in regard that all free men were to have 
ripht of free paſſage through Riyers as well as through high 
waies, andpurpreſtures in either were equally noxious to the 
common liberty ; and therefore that which is ſet down under 
the example or inſtance of the rivers of Thames and 1dedway 
contained al! the rivers in England; albeit tliat other parts of 
the Kingdome had.not the like preſent. regard as:the City of 
London had. 


The Writ of precipe 1n capite ſþa// not be erated of 
axy free hold, whereby a man may be in danger of looſing 
his Court thereby; | 


It ſeemeth that-ic was one of the oppreſſions in thoſe times 
tha 
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that if a ſuit were commenced in the inferiour or Lords court, Mag. carta, 
concerning a freehold. A Writ of precipe in capite might be 

had upon a ſurmile that the free hold was holden in capite, 

which might prove an abſolute deſtruftion to the inferiour 

Court; and was the ſpoile of the demandants caſe; and there- 

fore Ithinke the charter of King Fohz inſtead'of the word court 

hath the word cauſe. 


There ſhall be but one known weight and meaſure, cap.z7. 
and one breadth of Cloathes throughout the Realme of 
England. | : 


This law of weights and meaſures was anciently eſtablithed 
amongſt the Saxons , as formerly hath been ſhewed and con- LI,Edgav.oyd. 
tinued- in the Normans times:, and confirmed. by Richard the 
firſt and King Fobr. And as touching the meaſure of the bredth 
of Cloaths, although ic-might ſeem to abridge the liberty of 
particular perſons, yet becauſe it was prejudictall to the com- 
mon trade of the Kingdome, it was ſetled in this manner to 
avoid deceit, and to eſtablith a known price of Cloths. And 
it ſceemeth that Wine was ordinarily made in Engl/azdas well as 
Ale; otherwiſe the meaſures of Wine could not have been eſta- 
bliſhed by.a Law in Eng/and if they had been altogether made 
in other Countries. 


_———— 
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Tuquiſition of life and member fhall be readily gran- caps 28+ 
ted without fees. 


It was a Law of latter originall , made to take away a Nor- 
man opprellion ; for by the Saxon law, as hath been already 
noted, no man was impriſoned for crime not baylable) beyond 
the next County court or Sheriffs Torne;z but when :thole ra- 
rall Courts began to loſe their power , and the Kings courts 
to devoure trials of that nature , - eſpecially by the nieanes of 
the Jultices izznerant, which were but rare, and for divers yeecres 
many times intermitted , during all which time ſappoled of- 
fenders maſt lie in prifon , which was quice contrary to 'the 
liberty of the freem?n amongſt the Saxons; -it occalioned a 
new device. to {ave-the common liberty by ſpecialt \Writs ſucd' 
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out by the party impriſoned or under baile., ſappoſin kim- 
ſelfe circumvented by hatred and malice; and by 2g == di- 


reed to the Sheriffe and others an inquiſition was taken and 


triall niade of the offence , whether he deſerved loſle of life or 
member; andif it were found for the ſuppoſed offender he 


was bailed till the next qamening of the Juitices : and for this - 


the Writ was called the Writ of inquilition of life or member; 
and ſometimes the Writ de odio & atza. But theſe inqueſts were 


ſoon become degenerate, and ſubjeft to much corruption, 


and therefore as ſoon met with a counterchecke from the Lavyy. 
Or firſt rather a regulation ; for it was ordained that the in- 
queſt ſhould be choſen upon oath; and thac two of the inqueſt 
at the leaſt ſhonld be Knights, and thoſe not interreſſed in 
the cauſe : but yet this could not re&ike the matter, for it ſec- 
med ſo impoſlible to doe juſtice and ſhew mercy this way, that 


the Writ is at length taken away ; and men left to their lot 


till the comming of Juſtices 7tizerant. But this could nor be 
indured above ſeven yeeres; for though the King be a brave 
ſouldier , and proſperous , yet the people overcome him and 
recover their Writs de odio & atia againe. 


Lords fhall have the Wardſhips of their Tenants heires, 
although they hold alſo of the King in Petit Serjeanty, 
Soccage,Burgage,or fee Farme. 

Inferiour Lords had the ſame right of Wardfkips with the 


King for their tenures in Knightſervice,although their tenants 


did hold alſo of the King , unlefle they held of him in Knight- 
ſervice, which was a ſervice to be done by the tenants own per- 
ſon , or by theperſon of his Eſquire, or other deputy in his 
ſtead ; but as touching ſuch ſervice as was wont to be done to 
him'by render or ſerving him with Armes, or other utenſiles : 
this was no Knightſervice though ſuch utenhles concerned 
WAarre, but was called Petit Serjeanty, as.in the Lawbookes doth 
appeare. Nevertheleſſe Henry the third had uſurped Wardfhips 


 inſach caſes alſo and the ſawe amongſt others occaſioned the 


Cap» Z0. 


Barons wars. . 
No judge ſhall compel; a freeman to confeſſe matter 
againſt 
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. | againſt himſelfe upon oath without complaint firſt made Mag.carta. 
| | againſt him. Nor ſal recerve any complaint without 


preſent proofe. 
This law in the originall is ſet down in another kind” of 
phraſein-the firſt part thereof, which is obſcure by ceafon there- 
' | of: incxprefſe words itis thus, No Judge ſhall compell any 
| man ad hgem manifeſtam ; which implieth that the matter 
| | was otherwiſe obſcure if the party that was complained of or 
| | caſpected: did not manifeſt the ſame by his own declaring of 
| the eruchior matter inquired after ; and'therefore they uſed in | 
ſuch cafes to put him to oath, and'if he denied the niatter or , 
acquitted himſc]fe, the Judge would ſometimes diſcharge him, 
or otherwiſe pat him to his compurgators ; and.this was called 
lex manifeſts , ot lex apparens : and it was a tricke firſt brought 
in by: the Clergy and the temporall Jadges imitated them 
therein; and this hecame a ſnare and ſore burden to the ſibj. &ts. 
| | To avoyd'which they complaine of this new kind of triall; 
and for remedy of this gſurpation, this law reviveth andeſta- 
bliſheth the onely and old. way of criall; for Glanvillfaith, 
> | 0b infumiam non ſolet Juxta legem terre aliquis per Tegem apparen- 
tem ſe purgare , niſi prius convidus fuerit vel confeſſus in curia : 
andtherefore no man ought to be urged upon ſuch difficulties 
» | unlefle by the expreſie law of the land. The old way of triall 
> | wasfivſttobring ina complaint and witneſſes ready to main- 
. | tainetheſame; and therefore both appeales and aftions then 
. | uſed to conclude their pleas with the.names of witneſſes ſub- 
| joyned, which at- this day is implied in thoſe generall words 
in their concluſions, Et inde producit ſeftam ſuam , that is, he 
: Þ brings his ſe&or ſuite, or ſuch as doe follow or affirme his be 
1 Þ complaint, as/an other part alſo is iniplied in thoſe words Ez TY 
1 | hx paratw eft verificare. For if the plaintiffs ſe& or ſuit of wit- _ -q-ho 
« | nefles did not fully prove the matter in fat the defendants BO 
| ayerment was made good by his own oath, and the oathes of 
twelve men, and 1d thetriall was concluded. 


No free men ſhall be. impriſpned: or difſeiſed of his cap.31. 


free- 
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 Magecarta. hold or liberties, outlawed or baniſhed or invaded, but by 


cap-32, 


———____ 


the Law of the Land, and judgement of his Peeres, Noy 
ſhall juſtice be ſold, delayed or denied. 


Its a comprehenſive law, and made up of many Saxon laws - 
or rather an inforcement of-all laws, and a remedy againſt Op- 
preflion,, paſt, preſent, and to come; and concerneth firſt the 
perſon, then his livelihood, as touching the perſon ; his life 
and his liberty 3 his life ſhall be under the provettion of the 
law , and his liberty likewiſe, fo as he. ſhall be ſhut into no 
place by impriſonment, nor out of any place by baniſhment, 
but ſhall have liberty of ingrefſe and egrefſe. His-eſtate both 
reall and perſonall (hall alſo be under the proteftion of the 
Law, and the law alſo ſhall be free, neitherdenicd nor delayed. 
I thinke it needlefle to ſhew how this was no.new law , -but a 
confirmation of the old, and reparation added thereto, being 
much impaired by ſtormy times 3 for the ſumme 'of all the 
foregoing diſcourſe tendeth thereto. 


Merchants ſhall have free and ſafe paſſage and trade 
without unjuſt taxes, as by anciext cuſtome they ought. 
Tn time of warre ſuch as are of the enemies Conntries 

ſhall be ſecured till it appeare how the Engliſh Merchants 
are uſed in their Countries. 
That this was an ancient law the words thereof ſhew , be. 


ſides what may be obſerved out of the Laws of Atheldred and. 


other Saxon laws. So as it appeareth that not onely the Eng- 
liſh freemen and natives had their liberties aſſerted by the law, 
but alfo forrainers if Merchants, had the like liberties for their 
perſons and goods, concerning trade, and maintenance of the 
ſame; and were hereby,cnabled to enjoy their own under the 
prote&ion of the law,as the free men had. And unto this law 
the charter of King John added this enſuing. 

It ſhall be Jawfull: forevery free nan to paſle freely to and 
from this Kingdome, - ſaving fealty to the King, unleſle in 
time of warre ; and then alſo for a ſhort ſpace, as maybe 
for the common good,excepting priſoners, outlaws, and thoſe 


Country 


CO ——_— 


BW ——— 


— 


The gover >. Hen. 3. Edw.'r. Kings of: 
ment of ; dWy 2.1 | England. 


—_— 


mom 


— # LL. _ - _— 


Countrey-men that are. in'enmity , and Merchants who, ſhall 
be dealt with as aforeſaid. "295 

And it ſeemieth that this law of free paſſage ont of the King 
dortie was not anciently fundamentall , but onely grounded 
upori'reaſon of State , although the free men have liberty of 
free paſſage within the Kingdome according to that original! 
law, ſit pþ4aX publics per communes vias; and for that caule, as 
ſuppoſe, it was wholly omitted in the Charter of ' Henry the 
third ; 'as was allo another law concerning the Jewes , which 
becauſe it left an influence behind it (after the Jewes were ex- 
tin& in this Nation and which continueth even unto this day, 
I ſhall incert it in this ſhort ſumme. 

Aﬀier death of the Fewes debtor no uſury ſhall be pay4 during the 
minority of the heire, th:ugh the debt ſhall come into the Kings hand. 
And the debt fpall be payd, ſaving to the wife ber dower and main» 
tenance for the children , according to the quantity of" the debtors 
Land, and ſaving the Lords feryice ; and in like manner of debts to 
others. | Ke: 

The whole dodtrine of uſury fell under the title of Jewes; 
for it ſeemeth it was their trade, and the}, ,., oper trade hithers 
to. It was firſt that I met with forbidde,rat aLegatineCoun- 
cell nigh 3oo yeeres before the Normans times 3. but by the 
Confeſſors law it was made penall to Chriſtians, to the for- 
feiture of eſtate, and baniſhing ; and therefore the Jewes and 
all their ſubſtance were holden to be in nature. of the Kings 


Prilleines, as touching their eſtate , for they could get norhing 


but was at his mercy ; and Kings did ſaffer them to continae 
this trade for their own benefit , yet they did regulate ir as 
touching infants , as by this law of King Fohn, 'and the Sta- 
tute at Aderton doth appeare 3 but Herry, the third did not'put 
it into his Charter as I thinke, becauſe' it was'no' liberty of 
the ſabjefts but rather a prejudice thereto ;' and therefore Ed- 
ward the firſt wholly tooke it away by, a Statute made+-in his 


time,and thereby aboliſhed the Jewes. . — FT 

. Tenants Lands holden, of Lands eſcheated tothe King 

ſhall hold by, the ſame Jervices.as formerly.” 1 1 
Oo Tr 


Mag carts. 


Concil-Brit. 
299, 


Ibid. 624, 
Glanyi!.\ib.F- 
Cap, I6« 


M-. Paris 

An.1 229. = 
Merton.cap.s. ? 
Stat.de Judaif. 
An I 3 oIs 


CAPe 33» 
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In all alienations of Lands ſufficient ſhall be left for 
the Lords diftreſſe. | 
Submitting to the judgement of the learned I conceive that 
as well in the Saxon times as untill this law, any tenant might 
alien onely part of his lands, and reſerve the ſervices to the 
alienor , Sea? he could not reſerve ſervice (upon ſuch alie- 
nation ) unto the Lord paramount , other then was formerly 
due to him, without the Lords conſent, and for the ſame 
reaſon could they not alien the whole tenancy , to binde the 
Lord without his expreſle licence ſaving the opinion in the 
booke of Aſlizes,becauſe no tenant could HR inforced upon an 
Eord, leaſt he might be his enemy. Nevertheleſſe it ſeem 
that de fafo tenants did uſually alien their whole tenancy; and 
although they could not ny barre the Lords right,. yet 
becauſe.the Lord could not in ſuch caſe have the dittreſſe of 
his own tenant, this law ſaved ſo much from alienation, az 
might ſerve for ſecurity of the Lords diſtreſſe. But tenants 


were not thus ſatisfied; the Lords would not part with their} 


tenants, although the tenants neceſſity was never ſo urgent 
upon them to ſell their Lands ; and therefore at length th 
prevailed by the Statute of ©ziz2 enptores to have power to fl 
all, faving to the Lords their ſervices formerly due ; and thus 
the Lords were neceſſitated to grant licences of alienation to 
ſach as the tenants could provide to buy their lands. Nor was 
on ſo prejudiciall to the Lords in thoſe daies when the pub- 

ge quiet was ſetled, as it would have been in former time 
of warre, whenas the Lords right was maintained more 
might and the ayd of his tenants, then by Iaw, which then was 

ittle power. 

The 35 Chapter I have formerly mentioned; in the Chapter 

concerning the Clergy. 


No man ſhall be appealed by a woman for the death of 


any but her own hatband. 
+ The right of appeale is grounded upon the'greateſt intereft 


Now becaule the wives intereft ſeemerh wholy tobe ſwallowed 


Ry A uk Guo. — 
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Weſt. 1, cap.1 4 


We im +2« CA,1 Z 


that if the party a was acquitted the appealor ſhould 
not onely render dammages,but be impriſoned for a yeere. 
The County court ſhall be holden at the wonted time. 
The Torne ſhall be holden at the accuſtomed place twice 
in the yeere,v1z. after Faſter and Michaelmas. 
The view of Frank pledges ſhal be holden at Michaln es 


The Sheriffe ſhall not extort. 
The Sherifts Courts had now Ioſt ſomewhat of their ju- 


Ccap+36. 


riſdition , though for time and place they are confirmed 
ſtatu quo-3 to theend that through uncertainty thereof the 


ſaiter might not make defaults, and be amerced; yetthey loſt 
much of their.reſpe& within the compaſſe of theſe few yeeres 
by two laws, the one of which made at Merton allowed all Merton.cap-to 
ſaiters to the rurall Courts to appeare by proxy or atturney, 
which it ſeemeth had power to vote for the maſters in all 
caſes pablique and private ; and did not onely themſelves 
grow into parties and maintenance of quarrels, and fo ſpoiled 
theſe Courts of their _— but rendred the free- 
men ignorant and carelefle of the common good of the 
Country, and given over to their own private intereſt. And 
though the corruption of jultice was ſoon felt, and againſt it Weſt.r.c. 33? 
a law was provided, viz. that the Sheriffe ſhould not allow of 
ſach corrupt atturnies3 yet this was nO cureto the free men, 
who were till ſuffered to wax wanton at home, albeit that 
they were diſcharged from doing their ſuite in all other Hun- Marlbr.cap.1e. 
dreds but that wherein they dwell. The ſecond law that tooke 
away much honour from theſe Courts was that law at Aſar!- Ibid. 
Oo 2 bridge 


—_—I 
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Mag.carta, bridge that diſcharged the Baronage of England,gand the Clergy 


Artic: ſuper 
Cart-Cap.I 314+ 
Stat-de vice- 
com, An-9 E-2 


6ap.37- 


cap-39. 


Henry t 


from their attendance at ſuch ſervice, and this alſo opened:the 
doore wider to opprefiion, for where greatnefle is it carieth 
th: rewith honour from the meaner ſort, and a kinde of aw 
a1:d- ſtop unto the minds of ſtych'men that otherwiſe would 
riot whhout reſtraint. ; and though it might alſo be ſaid that 
the pretence of rue men in {uch Courts would overſway the 
meaner, and make ſtrong parties ; yet it muſt alſo be acknow- 
ledged that theſe parties being greater are the fewer , and dot 
not ſo generally corrupt all ſorts as the corruption; of the 
meaner ſort doe ; its ſaid by the wiſe man , where the poore 
oppreſle the poore its like a raging raine that leaves no food. 
he laſt branch in this Law is an. inhibition to the Sheriffe 
from extortion ; and ſurely there was great need, and much 
more necd then eyer now that the Lords and'Clergy arc ab- 
ſent. Tt was thought that the great occalion of the Sheriffs 
oppreſſion was from above, I. meane from the King that.raj- 
ſed the vallews of the farme of Counties granted :to the She- 
ritfs., ( for in thoſe daies-Shieriffs gave: no accounts, as of 
later times they havedone )-and therefore the Charter of King 
Tobn between the 17 and 18 chapter inſferteth this clauſe Om- 
nes commitat & Hundred Wapentag & Trethingi fint ad antiqua 
firmas abſque ulla incremento excepris Dominicis Maneriis noſtris. 
-Butthis did not worke the worke, although it tooke away 
' occaſion, for the hamour was fed-from within , and turncd to 
aſore upon that place! that could never be cured to this day. 


' Nor could: the wiſdome. of times finde other helpe to keepe 


the ſame from growing mortall, but 4 ſcanting-the diet, and 
taking away that powerand juriſdittion. which formerly it 


'enjoyed. 


The 37: Chapter hath been already noted, in the Chapter of 
the Clergy next foregoing. 


Eſenage ſhall be taxed as was wont in the time of 
e ſecond. 


The Charter of King Fobz hath: ſuperadded hereunto this 
enſuing provifion. There ſhall be no Eſcuage ſet in the King- 


dome, 


hed 
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dome, except for the redeeming or the Kings perſon, making 


of his eldeit ſonne a Knight, and one marriage of his eldett 
daughter 3 and for this there ſhall be onely reaſonable ayd. 
And in like manner ſhall the ayds of the City of Londen be ſer. 
And for the afſelling of Eſcuage we will ſummon the Arch- 
biſhops, Biſhops, Abbots, Earles, and greater Barons of the 
Kingdome, ſpecially Dy our ſ{cyerall Writs, and will cauſe to 
be ſammoned in generall by ouc Sheriffs and Baylitts all other 
our tenants in capite to be ata certaine day after forty daies at 
the Teaſt , and at a certaine place; and we will ſet down the 
cauſe in all our Writs. And the matter at the day appointed 
ſhall proceed according to the councell of thofethat (hall be 
preſent, although all that were ſummoned doe not come. And 
we will not allow any man to take.ayd of his free men, unlefle 
for redemption ' of his body:, - and- making his eldeit ſonne a 
Knight,and one matriage tor his eldeſt daughter;and this ſhall 
be a reaſonable ayd onely. | t 08 
' "Thus farre the Charter'of King Fob concerning this point 
of taxe or aſſeſſment; 'andiit the Hiltory faith true the Charter 
of Henry the third? was: one and. the. ſame with: that of King 
Fobn then either this'was norleft oat in Herry thethirds Char- 
ter, inthat-Hiftorianstime;! or it it was omitted in the origi- 
nall it was > mcg to be included in the generall. words of 
the Law , asbeing accaſtomed- in times palt'; and then theſe 
particulars will: be emergent: Firſt, that the ayds and Eſctage 
in Herry the firſts time were aſſeſſed by the ſame way with that 


in this Charter of King:Fchz; for thatall the quarrell between 


the Lords and King 7ohn was concerning the charter-of Henry 
the firſt, which the Lords fwareto maintaine. Secondly,that 
neither ayds nor eſcuage were granted, or legally taken, but 
by Aﬀ of Parliament, althoagh- the rate of them was-{etled: 


oy common cuſtome , according to the quantity.af their fee, 


hirdly , that ſome Parliaments-in thoſe timesas-concerning 
ſach matters conſiſted onely of ſach men as were concerned by 
way of ſach charge,by reafon of their tenancy, for eſcuage only 


concerned the renantsby Knights ſervice. and therefore thoſe 
. onely were ſummoned unto ſtich-Parliamerics as onely con- 


cerned: 


Mag.carta, 


M. Paris 


M Parts 
An-1214,12r5 
25 Edw.1, 
Cap- « 

34 Edw.z, 
car.1, 
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Mag.carts- cerned Eſcuage 3 nor had the Ci 


_  Hoveden 445* 


Baron, 


7 of London nor the Burgeſles 
right to vote in ſuch caſes,it is ſaid p.258. And thus the Forreſt 


laws that were made inthe time of Rz.1.were made by the con- 
ſent of Archbiſhops,Biſtops, Abbots,Earls,Barons,and Knights 
of the whole Kingdome ; for what the great men gained they 
gained for themſelves and their tenants.And the truth is,that in 
choſe times although publique dammage concerned all, yet 
it was ordinary for Kings to make a ſhew of-ſummoning Par- 
liameuts, when, as prog they were but Parliamentary mee- 
tings of ſome ſuch Lords, Clergy, and others, as the King ſaw 
moſt convenient to drive on his own deſigne,and therefore'we 
tinde that Hcrry the third abont the latter part of his reigne, 
when his government grew towards the dregs, he having in 
the Kingdome two hundred and fifty Baronies he ſummoned 
anto one of theſe Parliamentary meetings, but five and twenty 
Barons, and one hundred and fifty of his Clergy. Neverthe- 
lefſe the law of King Fobn was ſtill the ſame, and we cannot 
rightly read the law in ſuch preſidents as are rather the 
birth of will then reaſon. —_— , that no ayds were then 


granted, but ſachas paſſed under the title Eſcuage ,: or accor- 


ding there unto ; forthe words are, Ns Eſcape ſhall be demean- 
ded, or granted, or taken, but for redeeming the Kings perſon, 
Knighting's f bis ſoune, or marriage of bis daughter. Nor is the 
way of aſleſling in theſe times ditfterent , ſaving that inſiead of 
all the knights , two onely are now choſen in every County ; 
the tenure (as it ſeemeth) firſt giving the title of that order,and 
both tenure and order now changed into that title taken up 
for the time and occaſion. Fifthly, that it was then the ancient 
cuſtome , and ſo uſed in the time of Herry the firſt ; that the 
advice of thoſe then preſent was the advice of the whole, an d 
that their advice paſſed for a Jaw withont contradiQion, or 
notwithſtanding the Kings negative voice; for the words are 
The matter at that day ſhall proceed according to the councell of thoſe 
that ſball be preſent , althaugh all dee not come; and therefore that 
clauſe in the Kings oath qua wlgas eligerit may well be under- 
ſtood in the future, and not in the pretertence. Laſt of all, 
though not gathered fromthe text of this law , whereof we 


treat, 


a 
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treat, yet being coincident with the tnatter it is obſervable  Mag.carta. 
that though the Clergy were now in their ruffle, and felt 
themſelves in their full ſtrength ; yer there befell a poſture of 
ſtate that diſcovered to the world. that the Engliſh held nor 
the intereſt of the Clergy to be of ſuch publique concernment, 
or neceſſary concurrence in the government of the Kingdome, watgng. 
as was pretended. For the Clergy finding affeflements of the Ana: 97. 
Laity ſq heavy, and that occaſions of publique charge were 
like ctomultiply daily , they therefore to ſave the maine ſtocke 
rocured an inhibition from Rome againſt all ſach impoſitions 
trom the Laity, and againſt ſuch payments by the Clergy; 
and in the ſtrength of this they abſolutely refuſed to ſabm't to 
ayd Edward the firſt by any ſuch way , although all the Parlia- 
ment had- thereunto conſented. And thus having divided 
themſelves from the Parliani:nt, they were by them devided 
from it ; and not onely outed of all priviledge of Parliament, 
but of all the priviledge of ſubje&s, into the ſtate of premmniri: 
and thus ſet them up for a monument to future times , for 
them alſo to a& without the conſent of thoſe men,as occaſion 
ſhould offer. But Herry 39. not ſatisfied with'this ancient and | 
ordinary way of affefſement upon ordinary occafions,tooke up 
that extraordinary courſe of afſeſſement upon all the free men 
of the Kingdome, which was formerly taken up onely inthat 
extraordinary occalion of redeeming of the Kings or Lords 
perſon out of captivity, and' common defence of the land 
from piracy ; and under the title of Danegnelt,which was now 
abſolutly dead,and hanged up in chains as a monument of op- 
preſiion. Nevertheleſſe it cannor be denied but that in former 
times the free men were as I » if not oppreſſed with : 
uch 


payments to their Lords at times as they were charged 
overtothe King in'the caſes aforeſaid , 'as by the latter words 
of the law aforeſaid of King Fob doth appeare, and whereby 
its probable that the inferiour Lords were gainers. The con- 
clulion of the Charter of Henry the thicd* (the fame ſuiting 
alſo with che third' obſervation foregoing ): doth not a little 
favour tht ſame; . for its.exprelly ſet down that in lieu of the 
Kings confirmation of the Charter of liberties aforelaid _ 

onely 
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Mag.cartas cnely the Archbiibo 8, Biſhops, Abbots, Priors, Earles,Barons, 


Marlbr-eap-y, 


Prerog,Reg- 


and Knights, but alſo the free men, and all the Kingdome gave 
a fifteenth of all their moveables. vat; 

:Andthus have I ſammed up and compared both the copies 
of the grand Charters of Exglands liberties ( ſaving two parti- 
calars inſerted into the Forett laws of Henry the third, wherein 
if any thing had been new and unreaſonable King Jobz might 
have colour to except againſt them as extorted by force, and 
Henry the third might (as he was adviſed) plead'nonage, and 
ſo they might have. been choked. in their birth 5 but being all 
conſuetudines , as in the concluſion they are called ; ng 
aſhamed to depend upon ſuch frivolous exceptions, it may 
wondred what might move them to adventure ſo much blood- 
ſhed, and themſelves into ſo many troubles to avoyd their own 
ats ,-unlefle the writing of them were an obligation acknow- 
ledged before theworld; and: they reſolving ſecretly to be 
under none were loath to. publiſh the ſametoall men. Its 
a ſtrange vanity in great men to pretend loye to jaltice, and 
yet not indure to be bound thereto , when as we ſee that God 
himfelfe loves to be | bound by. his word ,; and to have it 
pleaded, becauſe; he delights as much to be acknowledged true 
in performing, as good in promiling. But neither was King 
—_ or Henry the third of this ſpirit ; faine they would undoe, 

ut could not. Its trae it was at. the firſt but a Kings charter of 
confirmation-, and had Kings been patient therewith it might 
have grown no bigger; but by oppolition it rooted deeper and 
grew up unto the ſtature of a Statute,and ſetled fo falt as it can 
never be voided but by ſurrender fron the whole body. 

| Having thus ſummed up the liberties of the ſubjeRts and free 
men of Ezglandunder this Charter z I ſhall makeſome appen- 
dix hereunto by annexing a few -additionals in-thele,times 
eſtabliſhed 3 and although they come-not within the. letter of 
the Grand charter, yet are they ſubſervient thereunto. And firſt 
concerning the King 3 and this either as he is King, or as heis 
Lord. As King he had theſe prerogatives above all Lords. 


The King ſhall have the cuſtody of fooles and ideots 


lands 
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lands for their maintenance, ani ſhall render the ſame to 
their heres. 

And concerning mad-men and lunaticks , the Ring cap.10« 
ſhall provide a Bayliſſe for their maintenance, rendring 
account to them when they are ſober , or to their admini- 


Yators. 
Pp It is no lefle liberty or priviledge of the people that fooles 
and mad perſons are to be ordered by tutors then children,and 
therefore this may be annexed to the reſt of the liberties as 
well as the other. Nevertheleffe it ſcemeth that the Laws tooke 
them into their regard in reſpett of their eitates, which might 
bz abuſed to the prejudice ot the publique, rather then ont of 
reſpe& had to their perſons. Now becauſe there isa difference 
between the diſability of theſe perſons, the one being perpe- 
tuall the other ap 5-2" ; therefore is there alſo by theſe laws 
adifference in the diſpoſall of their ettates; for the tutor had 
aright in the diſpoſing of the one, and but a bare authority 
or power in providing for the other. Secondly, the perſon 
of the tutor is to be conſidered : Anciently it was the next 
kindred , grounded as I conceive, upon the naturall affe&ion 
zoing along with the blood ; and this ſo continued in cuſtome 
untill theſe times : for though the Miror of Zuſtices ſaith, that 
Henry the firſt. brought in that courſe of giving the cuſtody of 
theſe diſabled perſons to the King , as hath been formerly ob- 
ſerved, yet Bra&on that wrote long after the time of Herry 
the firſt, ſpeaking of theſe kind of perſons faith , Talzbus de Bra&.lib.s, 
neceſſitate dandus eſt tutor vel curator 5 not ſo much as mentio- cap-20, 
ning the King in the caſe. And in another place, ſpeaking of 
luch as are alien jzuris faith, that ſome are under the cuſtody of 
their Lords,and others under their parents and friends. But let 
the time of the entrance of this Jaw be never ſo uncertaine, its 
now a declared Jaw.,that the King in ſuch caſes is the common 
caragor or tutor of all ſuch perſons, as he is a chiefe Juſtice, 
rendring to every one his right. 

The King ſhall have the wrecks of the Sea. FrerogpRe 8 
What thall be called a wreck = Statute at Weſtmr.1 1, decla- w.t.s e2p.4, 4 
P reth | 


Lib-ncap.1o. 


d 
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reth, viz.where the {hip to, periſheth that nothing therein etcas 
peth alive; and theſe ave rather in their originall committed 
to the King as a curator, then given him as a proprietor, al- 
though that cuſtome hath ſince ſetled a kind of right , which 
may perhaps' be accounted rather a title by eſtoppell. For the 
fundamentall gronnd is, that the'right owner cannot be mani- 
felted, and therefore the King ſhall hold ic; and if the right 
owner can be manitelted the King thall hold it till the owner 
doth appeare. | 


Marlb. cap. 17. The heire in Socage tenure. ſhall have an ation of 
waſte, and an accompt againſt his enardian- for the pro- 
fits of his lands and mariage. 


The heire. in Socage being nnder age ſhall alſo be under 

BraQton.lib.z. cuſtody of ſuch guardian of the next kindred , who.cannot 
Cap+37 challenge right of inheritance in ſach Jands to holden , as if 
the Lands deſcended from the father i1de, the mother, ior next 

of the kindred of the mothers (ide {hall have the cuitody; and 

ſo if the Lands deſcend from the mother, the father or next 
kindred of the fathers {ide ſhall have the cailody. And this 
cuſtody bringeth with it an authority or power onely, and no 
right, as in caſe of the heire in Knightſervice; and therefore 
cannot be granted over as the wardſhip in: Knightſervice niight, 
but the guardian in Socage remaineth accomptant to the heire 
for all profits both of land and marriage. The full age of 
tenant in Socage 18 ſuch age wherein he is able ro doe that 

ſervice, which is 14 yeeres, for at fuch age he may b ableb 
common repute toayd in tillage of the ground , which: is his 
proper ſervice. But the ſonne of a Burg«fle hath no ſer time of 
full age, bur at ſuch time as he can tell money , and meaſtre 

cloath, and ſuch worke as concerne that calling. 


Merton, cap-r?% Widdows deforced of their Dower of Qnarentine ſhall 
y ation recover damages till they recover their Dower. 


£2p.2. They ſhall alſo have power to diviſe their crop ariſing 
15-02, JO her Dower, | 
05 ar It was uſed that the heire ſhould have the crop with the 


| | Land 
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Land, but this Statute altered that former nſape, and yer faved 
the Lords liberty to dittraine if any fervices were dane. 
Writs de con{imili caſu granted in caſes that fall 
under the [ume L aw and need the ſame remedy, and ſuch 
Writs ſhall Le made by agreement of the Clerks in the 
Chancery,ans! advice of ſuch as are skilfull in the Law. 
It was none of the meanelt liberties of the freemen of Eng- 
lmnd that no- Writs- did iffue forth againit them, but {uch as 
wereanciently in uſe, and agreed upon in Parliament. And 
it was no letle 'a-grievance and juit cauſe of ' complaint, that 
Kings uſed to fend Writs of new imprellion' to execiite the 
diftates of their own wils , and not of - the Laws of the King- 
dome , as the complaints of the Clergy in the times of Henry 


the third .doth witnefſe- Nevertheleiſe becaufe mariy mens 


W:cBRt-2, Cap-24- 


M. Paris addit, 
Ariic,44. 


caſes befell nor direaly within the Letter of; any Law' for res' 
medy , aud yet were very burdenſome, for want of remedy its 


provided by this Law that in {uch emergent cafes that doe be- 
fall within che inconveniencesſhalldikewiſe becomprehended 
within the reniedy of thatdaw. fo) ion hug 9, 

Aide t6 nrake'the ſornhe of the Lord a Knight, 'and to 
marry his eldeft daughter. ſhall be aſſeſſed after the rate 
of twenty ſhillings for a Knights fee,and twenty ſhillings 
for, twenty pounds in yeerely value of Soccage tenure. 


Theuncertainties of ayds are by this Law redaced and ſet- 
led: as-touching, the ſumme, and thereby delivered the people 
from-mach oppreſſion , which they ſuffered formerly. Nor 
was onely the particular ſumme hereby, but alfo the age 'of the 
ſonne, when he was to be made a Knight, viz. at the age of 


Weſt.r. C, 26; 


hfteen ,yetres'z too ſoon. tor him to performe Knightfervice,-- 
but.ngt too ſloone for the Lord to 'get-his money. - Antt the”! 


daughter likewiſe was allowed to be fit for'marriage at {6yen 
yeeres of age, -or at leaſt to give. her conſent thereto, albeit 
that 1n, trath the . was neither fit tor the one or other : and 
therefore ,it nuitvethelLonds, gaine that made the:Law?;/ and 
It was not'amilſe;.torhavethe ayd-betatthand 5 though- the 

Pp2 mar- 
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marriage ſucceeded not for many yeeres after; and if the Lord 
died in the interim the executors having allets paiecd it , or0- 
therwiſe his heire. 


——_— 


CHAP. LXVII, 
Of Courts, and their proceedings. 


Elides the Courts of Juſtices itinerant , which were anci- 
ent, as hath: been ſaid, other Conrts have been raiſed of 
latter birth , albeit even they alſo have been of ancient conſti- 
tation , and divers of them zrizcrant alſo, and ſome of them- 
ſetled in: one place. The worke of the Juſtices ztinerant was 
univerſall-, comprehending both matters of the Crown and 
Common-pleas. That of oyer and zerminer is-onely of Crown: 
pleas originally commenced, and inquired: of by themſelves, 
and grafited forth upon emergent crimes-of important conſe- 
quence that require ſpeedy regard and reformation. Juſtices 
of Gaol-delivery have a, more large worke, that is, to deliver 


the Gaols of all criminall offenders formerly indied or before ' 


themſelves. Juſtices of Aſſize and Niſt prizs are to have cogni= 
fance of Common pleas onely,and for the moſt part are but fo 
inquiry. All which ſaving the Juſtices 2tinerant in ancient uſe 
were 'inſtituted about theſe times, and therewith ended both 
the worke and common: ule of the ancient zters ; and yet all 
theſe Jater courts joyntly conſidered have not the like compre- 
henſive power that the iters had, for they had the power of 
hearing and: determiniug all cauſes, both of the Crown-and 
Common-pleas , albeit in a ditterent manner ; that is to ſay, 
in the firſt times promiſcuouſly uniced into.one and the ſame 
perſon; butſoon after the Normaa times, and more clearl 


In the time of Henry the fecond' that power was divided into 


ſeverall perſons, ſome litting upon the Common pleas, others 
upon the Crown pleas: T he Judges of theſe journying courts 
vaere ſpecially alligned by the King, as in.the caſe pr the Gaole- 


delivery. 
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delivery or ſetled by the Law upon the Judges of both benches 
atIeſtminſter , as in caſe of ger and terminer , and of the A Weſtim.2.ca,zg 
fizes or Niſt priws , ſaving that in the laſt caſe they were afſo- 
ciated with Knights in the Counties for 'the taking of Ibid. c30. 
Aſlizes. 

Now concerning the Courts that were ſctled : ſome were 
ſetled or annexed to the Kings | quem relidence, as the 
Chancellours Court; for in thele times ic began- to have a 
judiciary power of eminent ftature, and growing out of the 
decayes of the great chiefe Jultice of England. Then allo the 
Kings bench was annexed by the ſame Law unto the Kings x1... 
Caurt or perſonall relidence, 'as it anciently. ever. had that Artic.ſnp cart, 
honour; although ic ſeems the endeavours were to make it like cap. 15. 
the Common pleas in that particular.. - Another and la(t court. 
that was ſetled in this manner was the Marſhals'court , which. 
in the originall onely concerned the Kings houſhold,but after- 
wards compaſſed in a diſtance of the neighbouring places, be-. 5 E-4 fo. 1:9, 
cauſe the Kings attendants were many in thoſe times ; when as., 
the Courts of juſtice continually attended on his. perſon : and. 
this precin& was called the Vierge ; and. all cafes of debt and 
covenant , where both'parties were of the Houſhold,, and: of. Artic. ſop. 
treſpaſſes vi & armis-where one of then was of the houſhould .cart- cape3- 
were handled in the court of the Verge, or the Marſhals court. 
And inqueſts of death within the ſame ſhall, be taken by the 
Coroner of the County , - with the Coroner of the houthold. 
Other Courts were rurall, -and affixed alſo to ſome certaine 
place,either of the County or I own,or other particular place; 
That of the County .ſutffered-in theſe times , great diminution, 
even almoſt to deitruction: by a Law. reſtraining the power : | 
thereof onely to treſpaſſes of 49s. yalne or.under ; for though Stat; Goue, . 
formerly- the Kings jultices incroached.:upon; the County, *P* $, 
courts.and contratted ſuits. before themlelves, :which by the 
ancient-law they ought not; yct it was:ever, illegal, and the 
County courts held their right till ehis law was made , which- 
kept under thoſe inferiour Courts ,: and made them of lefle 
account then tormerly, Neverthelefle the Kings Fuſtiezes or 
Writ to the Sheriffs 2 inableth._ the interivur.Court 
to 


—— —— 
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Weſt. r, cap»23 


Coroner s. 
Weltm. I Cds \ 0 


. which was not a debrer or pledge there, 


to have cognilance of cales of greater value. Laſtly, a rule 
was fer to the ſmaller Courts of Corporations, Faires, and 
Markets , viz. , that no-per{on ſhould. be fued in any of them, 


— 
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CHAP. LXIX. 
+ 2, Of Coroner s, Sheriffs, and Crops pleas. .;..; 


—_— 


nn Ts. —_—_ 


(Aorene's ſhall be choſen in-the county fromthe wiſeſt, 
greateſt, and chiefe men of the country.” . 
Of theſe Officers formerly hath been. ſpoken, as touching 
their eleQion; qualification, and worke : this Law, brought in 
nochange of any former Law, but onely of a formercuſtome 
gaihed by thefe degenerating times , which brought men into 
place that were farre'unfir, who otherwiſe of poore and mean 
condition maintained 'themſelves by bribery and extortion, 
and being found guitty had hot ſufficient'to give recompence. 


This law'therefore revives the firſt law 4ndhotd theſe men to 


'" their worke of taking inquefts and appeales by indenture be- 


Sheriffs. 
Artic.1up. 
cart- CIP. 9. 


Miror cafe.1. 
Secs 3. 
Stat-de vice 

9 E.2. 


tween themſelves and the Sheriff, and theſe were to be certified 
at the next comming of the Juſtices. fa 2 | 
The Free holder in every county if they will ſhall ele®. 
their qwn Sheriff, unleſſe.the Sheriffwicke be holden' 
- This was indeed the ancient-cuſtome ; as the Officers of the 
Kingdame were eligible by the 'Common-conncell of the. 
Kingdome, ſo were alſo the Officers of the County, . choſen by-, 
the County/-! But within a' few yeeres in the time of Edward 
the' ſecond comes another Jaw ; that the Sheriffs {hi[l.*be ap. 
pointed by the Chancellor, Treaſurer, Barons of the Exche- 
quer, and the Juſtices, which Law was made in favour of the 
people, as by the file of that' Statute doth more fully appeare : 
tor though at the- firſt dluſh' it may ſeem, a priviledge loit by 


the 
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the tree men., that theſe great men ſhould have the ele&ion of 
the Sheriff ; yet it proved a great advantage to the common 
quict of the people in thoſe times of parties., and was ſo. a 
prehended :- Qtherwiſe as the cafe ſtood in thoſe daies of Eq- 
ward the ſecond , it was no time forhim to-gainz upon the 
peoples liberties. Nor had the Statnte of Articuli ſuper cartas, 
whereof we now treat been penned wich theſe words, if they 
will ; and queiiionleſle in thele daies-we now live in : if the 
people had bur a little taite of this ſeeming liberty of ele&ing 
Sheriifs in the County 'court , as formerly it was uſed, it 
would be ſoon perceived that- the el-&ior of theſe chiefe Of- 
ficers were better diſpoſed in ſome other hand it rightly 
puriucd. 

Homicide by mij-fortune ſhall not be adjudged mur- Chancemedly, 
they, - Mailbr.co pity. 


That the Saxons made difference between homicide by mi{> 
fortune , and that which was done felles animo', or with a 
ſpirit of gall,formerly hath been ſhewed ; now what it was 
that altered ths cale I cannot ſay, unlefle the violence, cruelty, 
and oppre.ion of rhe times :' formerly all kind of manſlaugh» 
ter was finable , I-mean in the Norman-times, -and ſo might 
more rationaHy ve ranked into one degree ; but now the pu- 
nilbment began to change from torteirare of eitate and loſle of 
member, to death and torfaiture of eitate; and therefore it 
was more nece{lary to make the ditterence in the penalty,{eeing 
in the fine formerly a difference was oblerved ; and this ditfe- 
rence to aller by a Lay that might limic the invenomed ſpirits 
of the Judges of thoie dates. | 
Robbery puniſhed with death. Robbery. 
"This crime hicherto was'paniſhed by fine and lofſe of member 
at the utmoſt but is now made capitall, & punithed with death. 
One example whereof, and the tir{t that ſtory maketh mention 
of we finde of an Iriſh Nobleman in the daies of Henry the 
\ third, who ſuffered d-ath tor piracy;and it was a law that then, 
though rigorous, yer ſeatonably was contrived to retard the 
beginnings and hailen the conclulton of a civill war in a | 
ation | 
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Rape. 
We {t.1, Cape I Jo 


Welt. 2:cap. 24» 


Ir IO 


Nation who value their eltates and liberties above their owns 
lives. 

Rape upon the complaint of the party violated, made 
within forty daies, fhall have right. Tf the delinquent 
be conviFed without ſuch complaint made he ſhall be fined 
and impriſoned. 


Before this Law this-crime was but finable unleſſe the faq 
was committed upon a virgin , for then the member was loſt. 
And this was the Saxons Law ; but the Normans inflied the 
lofſe of the member upon all delinquents in any rape. Nor 
was this made fellony by any law or cuſtome that can finde, 
till about theſe daies. Its true that Canmmus puniſhed it capitis 
£ſtimatzone, by way of compenſation , which rather gives a 
rule of dammages to the party wronged then importeth a pu- 
niſhment inflited for an offence done againſt the Crown , as 
if it were thereby made capitall. But for the more certainty 
of the penalty, another law provideth that if the rape becom- 
mitted without the womans conſent ſubſequent ſhe may 
have an appeale of Rape. And though a conſent be labſequent, 
yet the delinquent _ inditment found ſhall ſaffer death, as 
in the caſe of appeale. But if a wite be carried away with the 
goods of her husband , belides aftion of the party the King 
{hall havea fine. If thewite elopeth ſhe ſhall loſe her Dower, 
if ſhe be not reconciled before her husbands death. All which 

now recited proviſoes are .comprehended together in one 
chapter,and yet the Chapter is partee per fefſ” French and La- 
tine : ſo farre thereof as concerneth death was written in 
French, being the moſt known - Ianguage to the great men in 
generall, many of whom were French, by reaſon of the interelt 
that Henry the-third had with France in his late warres againſt 
the Barons- It was therefore publiſhed by way of caveat, that 
no perſon thar underſtood French might plead ignorance of 
the law that concerned their lives. The reſidue of thar Chapter 
was written in Latine, as all the other Laws of that 'Parlia- 
ment were , upon grounds formerly in this diſconrlſe noted. 
One provilo more remaineth , whichis alſo comprehended in 


the 
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the ſame Chapter with the: former , :viz. Any: 

carry away « Nunne from her houſe ſpall ſuffer impriſonment 'for 
three yeeres , and render danimages to the houſe. 1 his crime was 
formerly onely inwombed in the Canon law ,, and now borne 
and brought forth into the condition of a Statute taw, rather 
to vindicate the right of the free men , then in-any reſpect had 
to the Clergy, who had been very bold with the liberty of the 
free men in this matter; for Archbiſhop Peckham not a yeere 
before the making of this law for this offegce had excommu- 
nicated Sir Osborze Gifford , nor could. he get abſolution bur 
upon his penance: firſt he was diſpled with rods three times, 
once in the openChurch at Wilton, then in the market-place 
at Shaftsbury, and laſtly in the publique Church there ; then 
he mult faſt divers moneths. Laſtly, he mult be diſrobed of all 
Military habiliments, viz. Guilt Spurs, Sword,Saddell,golden 
Trappings, and to uſe no brave garments , but ruſſet , with 
Lambe and Sheepe skins; to uſe no ſhirt, nor take up his or- 
der againe untill he had ſpent three yeeres prpimege in the 
Holy land : and unto this penance the Knight by oath bound 
himſelfe. A ſtrange power, and to reprefſe which it was time 
for the people to looke about them , and rather to punithde- 
linquents themſelves, then to leave it to the will of ſuch men 
as never had enough. 


Conceahnent or negled of apprehending of felons pu- 


niſhed by fine and impriſonment. 

In thoſe ancient times purſuits of felons with hui and cry 
were made by Lords of mannors, Bailiffs of liberties, Sheriffs, 
and Coroners, whereas now they are made by Conſtables. See 
more in the Chapter of peace, Eſcapes alſo were puniſhed with 
fine and impriſonment : and in ſome places the Lord had the 
fine, in other places the Sheriff,and in ſome caſes the King ; yet 
it in no caſe was any fine aſſeſſed or taken till the triall before 
the Juſtices. 

Perſons defamed for felony , not ſubmitting to triall 
by Law, ſhall be committed to cloſe and hard impriſon- 


mHent. 
Qq It 


perſoui that ſhall 
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Concealment 
of Felons. 
We & I-Cap.Je * 


Weſt, I +CaPp.3 * 


Defamed 


Felons. 
Weſt.1.cap. ” 
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Miror cap-1+ 
ſc2-9. 


Briton Cap-4- 
le. 24» 


Glanvil.lib-10 
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Bayle. 
Weſt, I,cap-I $o 


Tt hath been accounted an extreanie conſtrution'of this law, 
and queſtionleſle ſo it is, that this Law ſhould warrant that 
puniihment of 'prelling to death which hath been of later times 
more conſtantly uſed then former times ever knew of; for 
though it be granted that ſome tricke of torture was ſometimes 
uſed, even before the Norman times, and ſo might now and 
then leave ſome few examples after the Norman times, yet 
did the law never patronilſe ſuch courſes, eſpecially if the death 
of the party ſuſpeRed enſued thereupon , but accounted it 
manſlaughter. And theend. of this law was not to put a man 
to death, but to urge him to confetle ; and ſo Briton faith, ſuch 
as will not ſubmit to triall ſhall be put to penance till he ſhall 
pray to be admitted thereunto ; and therefore the penance then 
uſed was ſauchas did not neceſſarily inferre death ; nor was it 
a finall judgement in the triall , but onely a meanes thereto : 
and therefore 1t might rather conliſt in deniall of convenien- 
ces then inflifting of paine. Now in what caſes it was uſed 
may be under{tood from the manner of the indi&ments in 
thoſe dajes, whereof (belides appeales by the party) ſume were 
of particular fa& done; others onely of a fame : and it may 
be conceived that the courſe in the ſecond was}, that if a'man 
would not ſubmit, but would ſtand mute , he was put to this 
kind of impriſonment for the diſcovering law was by Herr 
the third taken away. But if the delinquent was poſitively 
accuſed of a felony , and thereupon indifted by a witnefle of 
the fact,and then the delinquent would not ſubmit to his triall 
by law, in ſuch caſe the finall judgement was to die Orore, fa- 
me, &c. becauſe in the one there was a fat affirmed againſt 
him by a witneſle, and in the other onely a fame or ſuſpition, 
Fhich is notpregnant againſt the life of a man. Bur this man 
ner of inditment being now laid aſide, and all proceedings 


being upon a faQ affirmed againſt the party,I conceive this law 
of no uſe at all in theſe daies. 


| 


Baile ſhall net be allowed to- Out-laws fore-jured 
Thieves taken in the af , notorious Thieves , appeale, 


perſons, burners of houſes, breakers of priſon; falſe coi 


ners, 
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excommunication,open malefao#5,and Traitor againſt 
the King. OT5 7 my 
The ſix firſt are in nature of perſons attainted either upon 
theit-own confeſſion,'or ſach manifeſt evidence as"*Neotmmon 
reaſon.cannot be gainſayd ; all which were before this Jaw 
under baile ; yea the lait of all, although the moſt heynousof 


all was in the ſame condition. As touching breakers of  pri- 
ſon, in theſe times it was felony , for what. caule ſever, they 


were committed ; and therefore their impriſonment-was with- 
ot baile, for who ſo makes no conſcience of breaking the 

riſon , his credit will little availe : yet it muſt be acknow- 
Jedged that the Law impriſoned few without baile in thoſe 
foregoing times,but in caſe of felony or execution; but atter- 
wards the caſes of commitment being ordinary,even in matters 
of mean procefle, and becauſe mens credits waxing weake by 
the weakneſle of their eſtates now waſted by the civilwars;there 
fore in Edward the ſeconds time a law was madeto reſtrain the 
felony in ſuch caſes, onely to the breach of priſon byſach as 


ners, connterfeiters of the Broad-ſeale ; priſeners upon 


| a 


Glanyililib.14 
cap «I, 


were committed for felony, And as touching impriſonment - 


upon excommunication,its maniteſt that within tive yeeres be- 
fore the making of this law it was complained that ſuch were 
ſet at liberty by the Kings Writ de homine replegnando without 
the Biſhops conſent. But now theClergy had gotten the day 
of the Law,which did much decline from that guard of impri- 
ſonment, but hated perpetual impriſonment.Nor was this com- 
plaint grounded upon any other law then that of the Canon, 
tor the common Jaw ever held the ſupreame cogniſance of Ex- 
communication within its own power,'as upon the Writ de 
quare excommicato may appeare. Other crimes are yet alſo by 
this law allowed baile, ſuch as are perſons indicted of larceny 
before Sheriffs, &c. perſons impriſoned upon {light grounds 
Receivers, and Accetlorics before felony, Treſpaſſers, perſons 
appealed by provers after the death of the approvers. If baile 
be granted otherwiſe, then the Jaw alloweth the party that al- 
loweth the {anie,ſhal be fined impriſoned, render dammages,or 
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Spreaders of 
falſe news. 
Welt,r,cap. 34 


33 Edw. 1. 


Merton.cap.3- 


Marlbr-cap-8, 


| Weſſia, cap.36, 


Treſpaſſers 
pon Parks. 
Weſt. IeCaps 20» 


torteit his.place as the caſe ſhall require. And thus the iniquity 
of the times was ſo great as it even. forced the ſubjefts to forgoe 


that which was in account a great liberty to ſtop the courle of 
a growing miſchiefe. 


Publiſhers of falſe news -whereby diſcord. or Slander 
may ariſe between the King and his people, ſhall be im- 
priſoned till he produce the relator. | 


It is therefore an offence againſt the Crown to procure or 
maintaine an ill conceipt in the King of the people, or an ill 
conceipt ih the people of the King 3 and its as well an offence 
againſt the Crown for the King to conceive ill of his people, 
as for them of him. But all muſt be grounded upon falſhood; 
for truth reſpe&s no mans parſon: & all men are equally bound 
by that woe, if they call goodevill;, orevill coal ; although 
difference muſt be made in the manner of repreſentation. And 
upon this ground of maintaining ſtrife was a law made alfo 
againſt ins de to make or maintaine inditment, ſuit, or 
quarrel],and it was likewiſe finable. 


Rediſſeiſors and poſtdiſſeiſors found upon verdid be- 
fore the Sheriff, Coroners, and Knights ſhall be impri- 
ſoned. 


Formerly redifſeifin was under no other Law then that of 


diſfſeilin , but by this law made a matter belonging to the 
Crown, and tried before the ſame Judges that had the power 
of inquiry of all offences againſt the Crown. The penalty 
of res. x Beers in this caſe was to be without baile,but onely 

y the Kings Writ de homine replegiands ; and yet even thus the 
penalty was not ſufficient to reſtraine the offence, and there- 
fote a law. was made to abridge the power of that Writ, as 
touching ſuch offender , and they became irremediable as tou=- 


ching their liberty by that Writ, beſides that upon recovery had 


againſt them they loſt double dammages. 
Treſpaſſers in Parks and Fiſhponds conviGed within 
a yeere and a day ſhall render dammages , ſuffer impri- 


Sonment for three yeeres, and give ſecurity of good beha- 
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viour for time to come. If any beaſts be taken in a fels- 
niows manner he ſhall be proceeded againſt as a robber. 

From:the times of King Steven the Lords and great men en« 
deavoured: to advance their power. and greatneſſe.'fo high 
above the meaner ſort of free men, as they made Kings conti- 
nually jealons of their power; Caſtles had been a bone of long 
contention between them , but they being for the moſt part 
taken away the ſtrife was about priſons and power to impri- 
ſon offenders; and that alſo after much oppoſition they layd 
aſide : yet- the violence of theſe times being ſuch, as ( though 
felonies: were ſomewhat dreaded ) treſpaſſes of the highei 
nature were little regarded, ſuch as were riotous hunting in. 
their Parks, and fiſhing in their waters. The Lords and great 
men made it their laſt requeſt that at Jeaſt in ſuch caſcs they 
might have power to impriſon ſuch as they found fo treſpat- 
ſing 3 butthis was alſo denied them,though by Henry the third 
whos time, when as--yet the government was not worked 
by projets of aroitray power or corrupt counſels of forrai- 
ners,.nor himſelte a man able to ſway with the Lords in mat- 
ters that were of doubttull prerogative. And to ſpeake indif- 
ferently its better tor the liberty of the ſubje&, that the power 
of impriſonment ſhould be regulated onely by the Kings Writ 
ordered by law, then by the warrants of great men, eſpecially 
in their on caſes; and therefore in this matter the Kings pre- 
rogative was a patron to the freemens liberty. Nevertheleſſe 
theſe great men glve not thus over their game , for though in 
times of publique calamicies little place is left for pleature to. 
any man ; yet when times are grown to more quiet , pleafare 
revives, and the great men renew their motion; and though 
they could * nor obtaine priſons to their own uſe, as they en- 
deavoured at the meeting at Aerton; yet now they obtaine the 
Kings priſons to theuſe of a Law that: was as good as their 
own,and thereby ſatisfed'their own diſpleaſure for the loſſe of 
theic pleaſure. And yet this Jaw ſufficed them not, but they ob- 
taine a further priviledge, that ſach perſons as are found ſo 
treſpafling,and refuling to ſubmit,may bz killed without perill 
of felony. 
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CHAP. LXX. 
Of the Militia during theſe Kings reignes. 


He Souldiery of England may be conſidered firſt in re- 
gard of the perſons. Secondly,their armes. Thirdly,their 
ſervice. The perſons were as formerly, not onely ſuch 
as were milites or tenants in Knight ſervice, but alſo ſuch as 
| ſerved at the plow; and concerning them both it is to be con« 
{idered what the law made by Edward the ſecond holdeth 
forth. 


All ſuch as ought to be Knights and are not ,- ſhall be 


diſtrained to undertake the weapons of Knighthood, 5 f 
they ſhew not cauſe to the contrary. 


Regularly all tenants by Knightſervice ought to be Knights, 
but de fats were not ; ſo as in theſe times. there was a further 
worke to make a man a Knight then his bare tenure ; for ſach | 
onely were milites fai,who had both Lands ſufficient to main- 

- tainethe Armes and ſtate of a Knight; and alſo a body fit to 
undertake the ſervice in his own perſon , ad whereof he had 
given ſufficientproofe in the field. Others that had Land ei- 
ther had not ſufficient maintenance or not habiliments of per- 
ſon, and as not expeCted were laid alide ; of this ſort were 
many by reaſon of the late civill warres, in which they had 
much impaired both their bodies and eſtates. This rendred 
the firength of the Kingdome and Militia ſo much decayed. 
and the minds of men ſo weared that they began to love eaf: 
before the times would brooke it, and a ceſſation from Arme 
before they had any mind to peace. The Parliament eſpied the 
danger, & how necel{ary it was for the people to be well armed 
in theſe tines of generall broile;and upon that ground allowed 
this law to paſſe,that all ſuch as had Lands worth 20 li. yeerly 
belides repriſals ſhould be ready not to be Knights ( nor under 
the favour of others is there any ancient preſident to warrant 
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it)butto finde or to enter the field with the Armes of a Kni ht, 
or provide ſome able perſon to ſerve in their ſtead unlefle they 


were under 21 yeeres of age, and ſo not grown up to full 


ſtrength of body 3 nor their lands in their own poſſeſſion, but 
in cuſtody of their Lords or guardians. Neverthelefle of ſuch 
as were grown to full age, yet were maimed impotent , or of 
meane eltate, and tenants by ſervice of a Knight, it was had 
into a way of moderation , and ordered that ſach ſhould pay 
a realonable hne for reſpit of ſuch ſervice; nor further as con- 
cerning their perſons were they bound. But as touthing ſuch 
that were under preſent onely , and not perpetuall diſabilities 
of body upon them incambent, .as often as occaſion called 
they {erved by their deputies or ſervants : all which was groun- 
ded not onely upon the law of Henry the ſecond,but alſo upon 
common right of tenure. 

The armes that theſe men were to finde are faid to be thoſe 
belonging to a Knight, which were partly for defence and 
partly for offence ; of the firſt ſort were the Shield,the Helmet, 
the Hauberk or Breſtplate or coate of maile: Of the ſecond ſort 
were the Sword and Lance; And unto all a horſe muſt be pro- 
vided. Theſe Armes eſpecially the defenlive hane been for- 
merly under alteration, for the Breſtplate could not be worne 
with the coate of maile,and therefore mu{t be uſed as occaſion 
was provided of either ; and for this cauſe the ſervice of a 
Knight is called by (everall names ; ſometimes from che horſe, 
ſometimes from the Lance, ſometimes from the HSnet , and 
not ſeldome fron the coar of maile. 

The power of immediate command or. calling forth the 
Knights-to their ſervice in its own nature was but miniſteriall 
and ſubſervient to that power that ordered warre to be leavied: 


and therefore as in the firit-Saxon government under their ; ORR 


Princes in Germany, ſo afterunder their Kings, warre was ne- 
ver reſolved upon , bur if it were defenſive, it was by the coun- 
ſell of Lords ; it offenſive, by the generall vote of the grand 
Comncell of the Kingdome : fo by vertus of ſuch order either 
from the Counc-i] of Lords or grand Coance!l the Knights 


were called forch to warre, and others as thc calc required fum- 
moned 
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 moned to a rendezvouz > and this inttumentall power regu- 
larly refted in the Lords, to whom ſuch ſervice was due 3 and 
the Lords were ſummoned by the Lord Paramont, as chiete of 
the fee of which their tenants were holden , and not as King 
or chiefe Captaine in the field ; for they were not raiſed b 
Proclamation , but by ſummons iſſued torth to the Sheriffe, 
with diſtrefſe; and this onely againſt ſuch as were within his 
own fee, and held of the Crown. The King therefore might 
have many Knights at his command, but the Lords more, and 
if thoſe Lords failed in their due correſpondency with the 
King , all thoſe of the inferiour orbe were carried away after 
them, ſo the King is left to ſhift for himſelte as well as he can; 
and this might be occationed not onely from their tenures by 
which they ſtood obliged to the inferiour Lords, but proba- 
bly much more by their popularity which was more prevalent 
by how much Kings looked upon the Commons at a further 
diſtance in thoſe daies, then in after times , when the Com- 
mons interpoſed intentively in the publique government. And 
thus the Horſemen of England becomming leſle conſtant in ad- 
hearing to their Soveraigne in the field , occaſioned Kings to 
betake themſelves to their foot , and to forme the ſtrength of 
their battels wholly in them, and themſelves on foot to engage 
with them. : 

One point of liberty theſe Souldiers by tenure had , which 
made their ſervice not altogether ſervile , and that was that 
their ſervi® in the field was neicher indefinite nor infinite, but 
sircumſcribed by place, time, and end. The time of their ſer- 
vice for the continuance of it was for a ſet time, it it were at 
their own charges : and although ſome had a ſhorter time, yet 
the generall ſort were reſtrained to forty daies. For the cou- 
rage of thoſe times conſiſted not in wearying and waſting the 
Souldier in the field by delayes, and long worke in wheeling 
about, and retiring, & in playing their prizes like two com- 


bitants of reſolution to get victory by valour, or to die. If 
upon extraordinary occaſions the warre continued longer then 
the tenant ſerved upon the pay of the common purſe. The 
end of the ſervice of the Tenant ( viz. their Lords defence in 

the 
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the defence of the KingdomiNitinted their work within certain 


bounds of place, beyond whichthey werenot to be drawn, 
anlefle of their own accord: and thefe were the borders of the 
Dominion of the Crown of Epgland, which in thoſe dates ex- 
tended into Scotland on the North , and-inte a great part of 
France on the South. And therefore the Earle Marſhall of Eng- 
land (being by Edw.1. commanded by vertue of his tenure to 
attend in perſon upon the Standart under his Lieutenant that 
then was to be ſent into Flznders,which was no part of the Do- 
minion of Exgland) retuſed, andnotwithſtanding the Kings 
thre:ts to hang him,yet he perliſted ſaying he would neither goe 
nor hang. Not onely becauſe the tenants by Knight ſervice are 

bound to the defence of their Lords perſons and not of their 

Lieatenants; but principally becauſe they are to ſerve for the 
ſafety and defence of the Kingdom; and therefore gught not to 
be drawn into forraine Countries. Nor did the Earle marſhall 
onely this,but many others alſo both Knights and Knights fel- 

lows,having twenty pounds per annzm; for all theſe with their 
armes were {ymmoned to ſerve under the Kings pay inFlarders. 
I ſay multitudes of them refuſed to ſerve,and afterwards joyned 
with the ret of the Commons in a Petition to the King, and 
complained of that funimons, as of a common grievance, be 
caufe that neither they nor their anceſtors were bound to ſerve 
the King in that Countrey , and they obtained the Kings diſ- 

charge under his broad Seale accordingly. The like where- 
unto may be warranted out of the very words of the Statute of 


Mortmaine, which was made within the compaſle of theſe Stat.Mortm, 
times , by which it was provided that in caſe Lands be alieneq 7 Edwe1. 


contrargto that Statute , and the immediate Lords doe not 
ſeiſe the ſame , the King ſhall ſeiſe then), and ditþoſe them for 
the defencc of the Kinodome, viz. upon ſuch ſervices reſerved 
as ſhall ſaice therewith, as if all the ſervice of a Knight 
mult conduce thereto 3 and that he is no further bound to any 
ſervice of his Lord then will conſift with the ſafety of the 
Kingdome. This was the doGtrine that the ſad experience of 
the later government of Kings in theſe times, had taught the 
Knighthood of Exglnd to hold for the future ages. | 
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Stat. de 
AMiliuubus. 


times where no need was for them to appeare. 


No tenant in ancient demeſnes, or in Burgage, fhall be 
diſtraimed for the ſervice of a Knight, 

Clerks and tenants in Socage of other Manors then of 
the King fhall be nſed as they have been formerly. 


Tenants in ancient Demeſne and tenants in Burgage are ab- 
ſolutely acquitted from forraine ſervice; the one becauſe the 
are in nature of the Kings husbandmen , and ſerved him 
and his family with victuall : the other becauſe by their te- 
nure they were bound to the detence of their burrough, which 
in account is a linabe or member of the Kingdome , and fo in 
nature of a Calile guard. Now as touching Ulerks and te- 
nants in Socage holding of aſubjef they are left to the order 
of ancient uſe appearing upon record, As concerning the 
Clergy, its evident by what hath been formerly noted , that 
though they were importunate to be diſcharged of the ſervice 
military , in regard that their protelſion was for peace, and 
not for blood, yet could never odtaine their delire ; for though 


their perſons might challenge exemption from that worke, 


yet their Lands were bound to finde armes by their deputies, 
for otherwiſe it had been unreaſonable that ſo great a part of 
the Kingdome as the Clergy then had ſhould iit {till and looke 
on, whiles by the law of nature every one is engaged in his 
own defence. Nor yet did the profeliion of theſe men to be 
men for peace hold alwaics uniforme; ſome kind of warres 
then were holden 1acred , and wherein they not onely adven- 
tured thei? eftates , but even their own perſuns; and theſe not 
onely in defenſive way;, but by way of invaſion, and many 
Tenants in 
Secage alſo in regard of their ſervice might plead exemption 
from the warres : For if not,the plough muſt ſtand {j}l,and the 
land thereby become poore and lean : Neverthelefle a generall 
ſervice of defence of the Kingdome is impoſed upon all , and 
husbandmen muſt be ſouldiers, when the debate js who ſhall 
have the Land; in ſuch caſes therefore they are evocati ad arma 
to maintaine and defend the Kingdome,but not compelable to 
forraine ſervice , as the Knights were whoſe ſervice conliſted 


much 
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much in defence of their Lords perſon in reterence to the de- © 


fence of the Kingdome : and many times policy of warre drew 
the Lords into Armes abroad to keepe the enemy further from 
their borders, and the Knights then underſtheic Lords pay 
went along wich them ; and therefore the ſervice of Knight- 
hood is commonly called ſervitizm forinſecum. OF thele So- 
cagers did arile not onely the body of Engliſh Footmen in 
their Armies, but the better and more wealthy ſort of them 
found armes of a Knight , as formerly hath been obſerved, 
yet alwaies under the pay of the common purſe ; andif called 
out of the Kingdome they were meere voJuntiers ; for they 
were not called out by diſtreile as Knights were, becauſe they 


Concil. Brits 
496 : 


held not their Land by ſuch ſervice ; but they were ſummoned - 


by Proclamation, and probably were multered by the high 
Conſtables in each Hundred, the Law nevertheleſſe remaining 
ſtill intire , thatall ma{t be done not onely ad fidem Domini 
Regzs, but alſo Regni;z which was diſputed and concluded by 
the Sword : for though Kings pretended danger to the pub- 
lique, often times to raiſe the people; yet the people would 
give credit as they pleaſed : orit the Kings title were in que- 
{tion , or the peoples liberty , yet every man tooke liberty to 
{ide with that party that liked him beſt; nor did the Kings pro- 
clamation ſway much this or that way. 

Its true that prelidents of thoſe times cry up the Kings power 
of arraying all ſhips and men without reſpc&, unleſle of age 
or corporal diſability : but it will appeare that no ſuch array 
was but in time of no lefſe known danger from abroad to the 
Kingdome then imminent,and therefore might be wrought 
more from the general! feare of the enemy,chen from the Kings 
command; and yet thoſe times were alwaies armed in neigh- 
bouring Nations, and Kings niight have pretended continuall 
caule of arraying. Secondly , it will no lefle clearly appeare, 
that Kings uſed no ſuch courſe bur in caſe of generall danger 
to the whole Kingdome, either from forraine invalion, as in 
the times of-King Fobn, .or trom inteltine broiles, as in the 
times of Henry the third, and the. two Edwards ſuccellively : 
and it the danger threatned onely one coaſt, the array was 
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limited onely to the os adjacent thereunto. Thirdly, it 
ſeemeth that generall arrayes were not levied by diſtreffe till 
the time of Edward the firſt,and then onely for the rendezyouz 
at the next Sea coaſt, and for defence againſt forraine inva- 
ſion, in which caſe all ſubje&s of the Malo are concer- 
ned by generall ſervice: otherwiſe it can come unto ne other 
account then that title prerogative, and therein be chara&ered 
as a tricke above the only ſtraine. Fourthly, thoſe times 
brought forth no generall array of all perſons between the 
ages of fixteen yeeres and f1xty , that was made by diltreſſe in 
any caſe of civill warre, but onely by Sheriffs Summons; and 
in caſe of diſobedience by ſummons to appeare before the King 
and his Councell ; which ſheweth that by the common law 
they were not compelable or puniſhable. Laſtly,though theſe 
arraies of men were ſometimes at the charge of the King , and 
ſometimes at the ſabje&s own charge, yet that Taſt was out of 
the rode way of the Subjeds liberty , as the ſubſequent times 
doe fully manifeſt. And the like may be ſaid of arrates of hips, 


which however under command of Kings for publique fer- 


vice,were nevertheleſle rigged and payed out of the publique 
charge. The ſumme of all will be, that in caſcs of defence 
from forraine invaſion Kings had power of array according 
to the order of Law ; if they exceeded that rule, it may be 
more- rightly ſaid they did. what they would, then what they 
ought, 


—_——— 
———___——____dAd WW 


CH AP. LXXI. 5 
Of the Peace. 


WW Arre and'peace are two births by ſeverall venters, and. 
may like the day and night ſucceed, but can never in- 
herit each to other 3 and for that cauſe they may claime to be. 
long to one father , and that one and the ſame power ſhould 
at in both: and yet itsno good maxime that he that is the 
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chisfe Commander in warre ought to be the chiefe in the order 
of peace. For it naturally befals that warre , eſpecially that 
which we call civill warre,ltike ſome diſeaſes in the body does 
rather breed i]] humours then conſume them, and theſt muſt 
be purged by dieting the State , and conſtant courle of juſtice, 
unto which the rugged waves of warre have little or no afh- 
nity if not enmity: Nevertheleſſe the wiſdome of our anceſtors 
thought it moſt meet to keep their Kings in worke as well in 
time of peace as of war;and therefore as they anciently referred 
the principall care thereof to the Lords, who together with cer- 
taine ſele& perſons in every County did adminiſter juſtice in 
ſeverall #rers or circuits : ſo when Kings had once gotten the 
name of being chief in civill affaires as they had it in martiall; 
they ſoon left the Lords behind them (who alſo were willing 
enough with their own eaſe_) and had the name of doing all 
notwithſtanding it was done by advice of the Lords, and di- 
reQory of Miniiters or commillioners thereto depated. And 
thus that peace which formerly paſſed under the titles of Pax 
Domini,pax vice comitis , it is pax Regni, became by eminency 
fwallowed up in that which was called the Kings peace, and 
the Juſtices called the Kings Juſtices, and himſfelt flattered into 
that title of Fountaine of Juſtice , which belongeth onely to 
him that is The Moſt High,or Chiefe Law -giver. 

The manner how this honourable care of the ſafety and 
peace. of the Kingdome was imployed, may be referred to a 
double con{ideration, the one in execution of juſtice upon. 
delinquents , the other in preventing occaſions of offence or 
delinquency , by meanes whereof the publique pe1ce might be 
endangered. 'The firit was ated diverlly according to the 
preſent ſence of affaires; for what was at firlt done by the Prin- 
ces in their circuits, with one hundred of the Commons ca]- 
led: Comites , and that done per pagos viceſque was afterwards 
done by itinerazt Judges ſent from the King for the greateſt / 
matters, and by Lords in their Leets, Governours, or chiefe 
Magiſtrates of Towns in their courts, and Sheriffs in their 
Tornes, as Jdices ſtati for the eaſe of the people in matters 
of leſſe moment, 1 ſay I conceive it was inthe Torne, forl 
luppole: 


Tacituss 


CONP——Err 


_ ba 'The govern- Hen. 3. Edw.1.Q Kings of 
ment of Edw.2. England. 


ſ\nppole no emergent court taken up upon occalion could by | en 
gz Hen.3- the Lawdrawanecellity of a ſudden appearance of all aboye Itift 
Marib. cap. 35. twelve yeeres of age at the (ame, and tor the ſame cauſe it ſee- | cor 
meth that one certaine I orne every ycere was holden for in- }I«ſ 
quiries of homicide, unto which all above twelve yeere of age J® t 
were to come except Barons, Clergy,and women, or otherwite | wa 
all ſuch had been bound to attendance on every Torne. Never- [19 
thelefſe the worke of the Tornes continued not to heare and [no! 
determine as anciently they had done. For in Henry the thirds |int 
time, and formerly , divers men had priſons to their owne ule, alſ« 
Mitor cap+ 2+ . ſome as Palatines, other as Lords of Franchiſe, and others by Lo 
SCC 9 power and uſurpation , and had the benefir of all fines inci- |ct 
dent 3 and by this meanes many were fined that deſerved ir | th 
nvt, and ſome alſo that deſerved worſe : to prevent which [#1 
cvill Henry the third tooke away that power of holding |! 
Gloceſ. caps, Crown-pleas. And Edward the firlt tooke away their power to |" 
Weſt. 1:cap-3. determine eſcapes , and left them onely the power of inquiry, | 11 
and to certifie at the next comming of the Juſtices. pa 
But thele injurious times had holden too long to be forgot- | T 
ten, or laid alide by ſuch coole purſuit, Men were ſtill ordina« | 0f 
rily impriſoned,and ſo continued oftentimes,till the comming It 
of the Jultices 7tznerant. For whereas in caſe of bloodſhed the | |: 
Writ de odio & gratia was a remedy ;. the other had no remedy d 
but by procuring a Commiltion of Oyer and terminer , which | p* 
Sear, What. ordinarily was a cure worle then the hurt. As a remedy here- 
13 Edw. I. of Edward the firit found out the new way of making Juſtices | ** 
: of peace, as may appeare by the Statate at Winton , which law | " 
being purpolely made for the conſerving of the peace, pro- x 
viding for Yen alty of crimes already committed(as well as for | 

the (upprelling of future) ordaineth that offences againſt that 
Law ſhall be preſented to Juſtices afſigned to enquire thereof ;| 
and though theſe at the tirit might be itinerant , yet it ſoone | i! 
 T -made way to reliant. And before that Statute it ſeemeth the | © 
How King had tound out the way, if that note be true which is left | * 
revived into memory by that honourable reporter, which rela- | * 
ting to the {1xth yeere of Edward the firſt ſaith,that then prima 
fuit inſtitutio Juſticiariorum pro pace confervanda. And yet ſome] © 
ſemblance 
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ſemblance there is that it was yet more ancient,even' in the 
time of Hen. 1.it I miſtake not the ſence of that claule in his laws 
concerning vagabonds ; he order«th that they ſhall be carried 


Inſticie que preeſt , although the language be not ſo Clerkly 


as to ipeake the {ence out. Now though their wworke as yet 
was but in triall , and they were onely truſted with power of 
inquiry, yet it induced anew way wherein the Sheritfe was 
not {0 much as intruited to intermedd!e, and which not onely 
intermitted the courſe ot his proceedings in ſuch matters, - but 
alſo led the way to the dilpoiling of the Sheriffs Torne, and 
Lords Leets,of that little remainder that was left them of judi- 
catory power in matters} that were againtt the peace,and made 
their inquilitory power lefle regardfall ; and eaſed the Juſtices 
winerant of much of their work in regard they were ſpeedily to 
certize up to the King , and ſo theſe matters ſhonld be deter- 
mined in Parliament, according as thoſe Juſtices were ele&cd 
in Parliament, who as it ſeemes were jealous of giving the 
power of d<termining thoſe offences into any ſudden hand. 
To ſumme up then the frit part as touching the puniſhment 
of offences againit the peace, , the wheele is now in the turning, 
the Lects and T ornes $6 to be {lighted , the labour of the 
Tu tic:s itinerant Jeflened,the Commitilions of Ojer and terminer 
difuſed by the bringing .in of a new order of ſuſtices for the 
peace eſpecially appointed. And the Parliament as the ſa- 
preame providors,left as the reſerve for the aſſerting and nain- 
tenance of the ſame, alveic that under it the power of deter- 
mining, much reſted upon Juſtices or Judges that attended the 


Kings court,after that the Common pleas were ſetled and con» - 


fined to a certain place. 

The prelecving of the peace for the future conſiſted in pre- 
venting and ſuppreiling riote, routs, unlawtull afſemblies, and 
in apprehending and ſecuring of ſuch as were a@ors and con- 
trivers of ſuch defignes,aud other malefa&ors. And herein we 


are to coniider, 1. The Laws. 2. The meanes. 3. The execu- 


tive power. Concerning the firit there is no queition to be 
made but that the power of making Laws for the maintenance 
of the peace reſted in the Parliainent, although endeavour 
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pollibly might be uſed to ſettle the ſame in the ſole order of 
the Kings own perſon ; and therefore we finde not onel y the 
allize of Armes , but generally the ſubſtance of the Statate at 
Winton to be formerly taken -up by Proclamation by Kings, 
predeceſſors to Edward the ſecond who firſt that I can finde 
at the ſame into the force of a law by Parliament, findin 
bh experience that Proclamations may declare the Kings akeT 
but not command the peoples wils, although peradventure 
the thing enjoyned was of ancient ule, and little inferiour to 
cuſtome, or Common law. Such arethe diſtempers of civill 
broiles that bring up peace in the reare as a reſerye when their 
owne ſtrength is walted , rather then out of any naturall in- 
clination thereto.A briefe recolletion of the laws thus enſaes, 


In caſe of Robbery or felony committed, and the des 
linquent be not forth cemrming or diſcovered, the County 
or Hundred ſhall anſwer the dammages. 


Of this more may appeare from the Norman and Saxon 
laws: the intent appeareth by the Jaw it ſelfe to ſtirre up the 
eople to uſe all meanes by purſuit with hui and cry , and ma- 
king inguifitions of the fat with all ſpeed, in Townſhips, 
Hundreds, Franchiſes, and Counties, 

Perſons ſufbeFed ſhall not be entertained or harboy- 
red by any inhahitant , unleſſe He will undertake for 
hin. 

Of this alſo formerly both in the Norman and Saxon laws. 


Waled Towns ſhall kheepe their gates ſhut from Sunne 
ſet to Sunn? riſing. The like obſerved in Cities, Buy- 
roughs , and Townes, from the feaſt of Aſcention to 
Michaeljmas. 


The power of the watch was great: it might apprehend 
any 25 Au , and ſtay himall night; and ithebe a (vetted 


perſon he is to be committed to the Sheritte ; and it an eſcape 
be made;the party is to be purſued with hut and cry.Theſe two 
laſt Chapters were in efieCt in Henyy the thirds time in courſe 
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by way of the Kings command by Writ in the 36 and 37 yeers 
of his reigne,with ſome more particulars concerning the fame. 

High waies through every Lordſhip ſhall be kept cleare 
on each ſide by the ſpace of 200 foot from hedges,ditches, 
Buſhes,and underwood. 


High waies herein intended are ſuch as are from one Market 
Town to another, and in ſuch were alwates preſerved the pub- 
lique peace or ſafety , for the maintenance of commerce, and 
freedom of trathque, which is of ſuch publique concernment 
that it hath been of very ancient inititution. 


Every nan between the age of fifteen yeeres and forty 


fall maintain Armes in his houfe, according ts the an- 


cient Aſſize for the preſerving of the peace. 

This Chaptec brings into conſideration the ſecond thin 
propounded, viz. the meanes of prelerving of the phi 
aretwo: Firſt, by maintaining Armes. 2. By certifying de- 
faults. In the firit is to be confidered the perſons that are to be 
aſſeſſed ; 2. The Armes; 3. The end. The perſons to be aſ- 
ſefſed to Armes are indefinitely ſet down, and comprehend all 
ſorts, as well bond as free, and others; for ſuch are the expreſ- 
ſions in the Commiſſion of Henry the third. But by the Afſize 
of Henry the ſecond none were t9 be armed but free men, and 
they worth fixteen or ten Marks in goods at thc leaft : yet their 
ages are limited ; by this Law they muſt be between fifre=n 
yeeres and forty 3 but by the Commiſſion in Hezry the thirds 
time all between fifteen and ſixty yeeres of age were to be ar- 
med. King John arrayed all ſorts, free, bond , and all others 
that have Armes : or ought to have or can carry Armes 3; and 
it ſeems by what hath been formerly noted, that thole that 
were younger then their eenure would beare them out, 
were accepted into ſervice if they would offer themſelves; 
but by theſe courſes they though under one and twenty yeeres 
of age were not onely accepted,but compelled to warre. Under 
this title we may alſo touch upon the perſons that were che 
inſtcuments to array theſe men , or rather to arme them; and 
X theſe 
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thele were Juſtices itizerant, or one or more Conmillioners, 
ſach as the King found moſt meet for the fervice; andunto 
theſe were Commiſſions with inſtrutions ſent ; and ſometimes 
Writs were dire&ed onely to the Sheriffs to take with them 

twelve Knights of the County, and to goe into every Hun- 

dred and call before them all ſuch perſons as by the law onght 

to be affeſſed at Armies, and to cauſe them to be ſworn to finde 

and maintaine Armes in ſuch manner as by the Law they then 

ſhould be , or formerly were affefſed ; and ſometimes the eſta- 

bliſkment of Armes were ſet down in thoſe Writs, and ſome- 

times publiſhed by Proclamation. For Kings found all means 
littleenough to prevaile to bring in alteration of Armes , and 
of their ſervice, which was a thing not onely troubleſome but 
chargeable, and whereunto they could not ealily preyaile to 
bring the freemen to conſent ; and therefore ſometimes the 
indeavours of Kings in ſuch caſes did not onely meet dilatio- 
nem, but alſo deletionem , as the Hiſtorians words are, untill 
the way was found out to declare an eſtabliſhment by Parlia- 
ment,by this Statute made at Winton. 

Now for the nature of the eſtabliſhment we are to conſider 
that the people of Erglaud were diſtingaiſhed according to 
their teanures, into ach as held by Knightſervice, and ſach as 
held by Soccagez and that none but thoſe being freeholders 
could be charged to finde armes according as by the Lawes of 
the Norman Conquerour may appeare. The eſtabliſhment of 
Armes for the Knights were eſtabliſhed by their tenures in 
certainty , and therefore no need was either of aſſeſſment or 
oath to tie them to finde ſuch Armes; butall the difficulty was 
for ſuch as were not bound by other tennre then as free born 

ſubje&s, all of whom doe owe to their Country defence and 
ſo queſtionleſſe had liberty to provide themſelves of ſuch 
armes as were by common and conſtant uſe held moſt advanta- 
gious againſt the common enemy., and for the publique de- 
fence. And that theſe were pur in certainty may appeare by 
the Law of King VViliam formerly noted , and by ſome in- 
ſtances in the Saxon Laws anciently uſed; amongſt others that 
Law of Zhelftaze , that for every plough every man ſhould 
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finde two compleat horſes. And another order of A#theldred 


nigh $0 yeeres after differing from it affeſſed upou every eight 
hides of Land a Helmet and a coate of Maile ; and the Hitto- 
rian tels us that a Hide is a plough land, or ſo much land as 
one plough can keepe in tilthe one whole yeere;and the reliefte 
of the Noblemien of all ſorts and ranks in Horſes , Helmets, 
coates of Maile,Lances,Shields, and Swords, the meaneſt of all 
which degrees being called Mediocris Thainws , yeelding a re> 
liefe equall to the Armes of a Knight in the times whereof 
we now treat, viz. one Horſe, one Helmet, one coate of Maile, 
one Lance, one Shield, one Sword 3 all comprehended under 
arma ſua, as if he had a certaine proper Armes ; and the Laws 
concerning the forfaiture of Armes doe in effe& affirme the 
thing, viz. thatall men were armed; yet probable it is that 
Laws were not then ſo often made for the inforcing this or 
that particular ſort of Armes, in regard that till the Normans 
time this Iſland was troubled , butſeldome with any enemies 
from forraine parts that brought any new ſorts of weapons 
into faſhion , the Danes and Norwegians being no other then 
an old acquaintance of theirs.Neither were the Saxons as yet 
tamed by any enemy fo farre as to begge a peace, albeit that 
the Danes had gotten them under. But after the Norman 
times the Engliſh being ſomewhat overmatched in warre in- 
clined more to Husbandry , and began to lay al:de their regard 
of Armes; and this occaſioned the Kings to make aſſeſſments 
of Armes; yer having regard to the ancient courſe of the 
Saxons , ſaving that they urged the uſe of the Bow more then 
formerly was uſed , and thereby taught the conquered to con- 
quer the Conquerours in future ages. Of theſe ſorts of aſleſf- 
ments before this Statute at Wnrin 1 tinde but two 3 the firſt 
made by Henry the ſecond, and the other by Henry the third, 
which together with that of this Statute I parallell thus toge- 
ther in their own words. 
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I have thus impaled theſe three that the Reader may the bet- 
ter diſcerne how they relate each to other, and ſo may the 
better underiand the matter in the ſymme. And 1 muit ex- 
plaine three or foure words in them as they are ſet down , b:- 
fore] can bring up the conclufion , becaule the miſtake of the 
ſence of the words hath made ſome miitake the intent of the 
thing, and force the ſame to an unwarrantable itſus. Lorics 
ſigniites that piece of Armour that detends the brea' or fore- 
art of the body, and fometimes is made of plates of Iron, of 
which ſort I conceive thoſe of the old Germans were ( where- 
of the Hiltorian maketh mention , paces larice he faith the 
Germans had few Armes of defence of their foreparts , and 
fewer Helmets or Headpieces ) for otherwiſe if they had Iron 
defences for their heads they would not have been content 
with defences made of Lether for their toreparts, as in the firſt 
rude times they might have been : Sometimes its made of links 
of Iron, and commonly is called a coate of Maile; but I con» 
ceive it cannot be ſo meant in the affeſſments of He»ry the (e- 
cond and Henry the third, becauſe that thoſe of the ſecond de- 
gre? are {aid that they ought to keep Haxhergettum , or Hal- 
burgellam, or Haubertum ; all which are bat ſeveral] dialets of 
one name, and are taken for a coate of Maile: and therefore 
by the diverſity of names in one and the ſame aſſe{Iment 1 doe 
conclude that the Armour was not of one and the ſame faſhi- 
on. But its evident that by Hawberk in the afſeliment of the 
Statute at Wint. is meant a coate of Maile , and is never taken 
for a Breit-plate or Gorget, as hath been taken upon truſt by 
ſome that build more weighty conclultons upon that weake 
principle, then its able to beare; and for the truth hereof, as 
the word is a French word,ſo 1 appeale to all French Anthors, 
and (hall not trouble the reader with the notation of the word, 
or farther about the meaning thereof. In the laſt place, as 
great miltake is that alfo of the word Shpell de ferr , which is 
taken by ſom? to betoken a breſt-plate of Iron. For the truth 
whereof the Reader may con.ider the Latine word Cap?l'wm 
or C zp-tetum , and he ſhall finds rhat it is an Tron cap, or an 
ordinary Head-plece : and in the Atlize of Henry the my 
olds 
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holds the place ot Caffir inthe Afize of Henry the ſecond ; tor 
the manner of all theſe ler the Reader view the ſculptures of 
the ſeveral] Norman Kings armed for the charge in the begin- 
ning of their ſeverall reignes, as they are repreſented in Speeds 
Hiſtory. It mayalſo be conceived that there is as much mi- 
ſtake of that weapon which is called cultellze2 or cotell, whiles 
they tran{late it by the word Knite, for though it be true that 
it is one {1gnitication of that word , yet it appeares not onely 
by this lawthat it was a weapon fora Knight in warre, but in 
ſe at Torniaments, as by that Statate that forbids the uſe of a 
pointed Sword, or pointed Cottell, a Battoone, or a Mace, at 
that ſport: and therefore it may ſeem. to be ſome weapon of 
greater uſe,cither a Cotellax or ſuch like weapon;otherwile to 
enjoyn the finding of;a Knife to a man as an offenlive weapon 
againſt armed men in battell would ſerve to no ule at all. 
Now concerning the difference between the ſeverall Aſſes 
aforeſaid, it confiſteth either in the number of che ſeverall de- 
grees or rankes of thoſe that are allefled : or ſecondly, in the 
manner of their valuation: or laſtly, in the particulars of their 
armes aſſeſſed upon them. As touching the degrees in Herry 
the ſeconds time, they were but three, in regard that he onely 
afleſſed free-holders; ang certainly that was the ancient Law; 
as by the Jaw of the Conquerour and other Saxon laws for- 
merly mentioned may appeare. But Herry the third taking 
example of King Ib» who was the firſt founder of general 
arrayes charged all but ſuch as were men of nothing ; albeit 1 
finde not that ſuch as were of the inferiour degree were ſworn 
to thoſe Armes,but rather allowed to have them. And though 
the Statute at Wincheſter holdeth to the ſame degrees in Lands, 
yet.in the valew of goods there is ſome difference in favour of 
them that onely have ſtocke,and no freehold. Secondly,there 
is ſome difference in the manner of valuation of Lands with 
Chattels; and therein theStatute at Winton tayours the perſo- 
nall eſtates more then Her. 3. and he more then Her. 2. and 
yet all of them pretend one rule of ancient cuſtome ; I believe 
they mean that they had it in their eye, but not in their heart : 
for they would come as nigh to it as they could, and yer keep 
| bi 
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as farre from ic as they durſt. Thirdly, as touching the diffe- 
rence of the Armes between theſe three alle{lments, it ſeems lo 
{mall as in this they are molt of all one. For wherein Hen. 2, 
leads, both Hen.3. and Elw.r. doe imitate, ſaving that they 
adde the Horſe and Sword, which queſtionleff> was to be un- 
deritood as a granted cafe, that the complcat Armes of a man 
could not be carried and mannaged without a Horſe, nor de- 
tended without a Sword. As touching other alterations , it 
might be done upon good advice, as not being deemed meet 
that ſuch as were no Knights but in eſtate, ſhould be armed in 
every reſped like as the Knights were. And thas we have an 
ancient cuſtome of maintaining Armes by every free man, for 
the defence of the Kingdome, firſt made uncertaine by the 
avarice of Kings and negligence of the free men , and 
brought into an arbitrary charge ; at length reduced toa cer- 
rtainty upon all ſorts of inhabicants by a Statute Jaw ( if ſo it 
then were) unto which every man had yeelded himſelfe bound 
by his own conſent. But to what end is all this? I faid it was 
for the defence of the Kingdom,and fo it was in the originall; 
and yet alſo for the ſafety of the King in order thereunto, and 
for the ſafety and maintenance of the peace of every meniber 
of the whole body. This in one lumpe thus will not down 
with ſome who will have this afſeſſment onely to be for keep- 
ing of the peace agaialt routs and riots, but not ſufficient nor 
intended to be ſupply for warre, when Edw:rd the firſt cals for 
it , becauſe Edward the firlt ſhall uot have his power confined 
within the compaſle of a Statute, but to be at liberty of array 
as he ſhould think meet; and its not to be denied but the 
words of this Law runne thus , v:z; T hat the intent thereof is 
for preſerving of the peace; but thoſe nom words will not 
beare the power of a re{triftive fence , tor certainly the peace is 
as well preſerved by providing againſt warre as again{t riots; 
and againſt forraine warre as inteitine mutinies : and that the 
Statute intended the one as well as the other will appeare , be- 
cauſe it was made in relation to former preſidents of Henry the 
' third , and they ſpeak plainly that cheir intent was to {treng<« 
then the Kingdome againt(t dangers from abroad. ; the words 
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of the Hiſtorian are cleare, that Henry the third charged all that 
had 15 libratas terre and upwards ſhould undertake the Armes 
M.Pacis fo.926 of a Knight ut Anglia ſicut Italia militis roborareter. And be- 
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cauſe he had threats from beyond Sea by the defeQion of the 
Gaſcoines, therefore he cauſed Writs to itfue forth throughout 
the Kingdome that ſecrndam priſtinam conſuetudinem, allefle- 
ment of Armes ſhould be ſecundum facultates; and in one of 
the Writs publiſhed by the Hiſtorian the exprefle afſe{Iment of 
Hen.3. formerly mentioned is particularly tet down. Nor are 
theſe Armes thus aſſefſed fo {light as men would pretend, for 
the Armes of the firſt ranke were the compleat Armes of a 
Knight,and their eſtates equall thereunto; for thoſe 15 librate 
terre amounted unto 780 acres of Land, as the late publiſher of 
Paris his Hittory hath itz and is very nigh the reckoning of 
Henry Huntington , who ( as hath been mentioned ) layeth a 
Helmet and coate of Maile unto eight: hides of Land, which 
according to Gervaſe of Tilburies account commeth to 800 
acres, every Hide containing one hundred acres. Theſe there 
fore were better then Hoblers. And the ſucceeding ranks found 
Armcs alſo proportionable to their eſtates , as.conſtderable as 
the times could finde for ſach as were of conitantuſe, and 
might be ſupplied with other weapons as occaſion ſerved, and 
as they might be of moſt benefit for the ſervice. 

_ Furthermore whereas its ſaid that the wildome of the Par- 
liament might be queſtioned if they intended no better provi- 
ſion againlt an enemy then againſt a thiete or rogue,l ſhould 
delire the conlideration of thoſe men,whether are thoſe thieves 
and rogues in Troops or bodies and well armed, or are they a 
ſort of ſcattered out-lawes lightly armed to fiie away, when 
they have have gotten the prey? It they were in the former 
poitare,] pray what difference in point of difficulty of ſuppreſ- 
ting between them and ſo many enemies? and if it was diſcre- 
tion in the Parliament to make this provihon againſt the one, 
certainly theſe with the Knighthood of the Kingdome with 
as much diſcretion will be ſathcient provition againſt the o- 


ther. But if theſe be looked upon in is latter ſence,l feare the 
diſcretion of the Parliament would have been much more que- 
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{tioned in arming all men that have any ability to ſuppreſle 
Thieves and Rogues, againit which the ordinary watch and 
ward of the Kingdom was an ancient and approved remedy, 
and ſutkcient ſateguard. And: I would fain know of theſe 
men whither it be tor the ſafety of Edward the, firſt, or any 0+ 
ther King to arme the whole body of the people, eipecially in 
times of jealouſte for ſuppreiſing of Thieves aud Robbers when 
as it may be done by a guard of known men in every County, 
with much more eaſe and left? charge to the people. 

Laſtly , whereas its endzavoured to make this Statate but a 
temporary provilton and taken up tor the preſent condition of 
affaires when Thieves and Robvers went with great ſtrength, 
and in mulcitudes. T his might be I grant of ſome efficacy, if it 
had been introduttio novi 7zuris ; but itbeing grounded upon a 
former cultome, the ground of that cuitome ( which was de- 
tence of the Kingdom)mult be the warrant of. the:Law; other- 
wile the preſent inconvenience might be remedied by a preſent 
order, and needed not the help of a Law that ſhould relt upon 
former cuitome, or provide for future generations. Never- 
thelefſe if all be granted, iz. that this Statute is but a preſent 
order,that the Armes therein are too {light to reſiſt an enemy ; 
and the end thereot was onely to enable the Kingdome againſt 
Thieves and Robvers ; yet could not Edward the firſt pretend 
to have any power to affzfſe Armes at pleaſure upon occaiion 
of warre for the detence of the Kingdome; nor is there any 

relident in ſtory that countenanceth it, ſeeing Henry the third 
and H:7ry the fecond in their courſe uſed the rule ſecrmdum fas 
atates, as had been formerly obſerved ; and the rule fore- 
going tended onely te freemen and: their Lands. - Nor did 
King Zobn difclaime the ſame, but purſued it ( and yet if there 
be any. preiident of prerogative in ſtory which King F«bn had 
not,that King will be lookedupon as a King of wonderment.) 
I ſay King Jobnpurſued it when he was in the ſtrength of his 
difenzper 3 threatned by the Pope, provoked by the French 
King now ready in the held, vexed by his people, and hiniſelf 
ſcarce himſelfe, ſurnmons to defend himſclte,themſelves, and 
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or may have Armes,and ſuch as have no amres;and yet armz bg- 
bere poſſimzlet them allo come ad TT ſolidatas noſtras;and 
accordingly there came a valt number not onely of the Armed 
men, bat or the unarmed multictade , who afterward were ſent 


to their own home when victuals failed. Hitherto therefore - 


King Jobs not above three yeeres before his death held him- 
ſelfe to th afſefiment to Armes onely of ſuch as had Lands; 
and at this time of exigency others unarmed were ſummoned 
to take Armes from the King with their pay, or otherwiſe they 
muſt fight without weapons. 
I am now come to the laſt generall point which concerneth 
the executive power of matters concerning the peace within 
this law, touching which the Statute inforceth this, that 
Conftables in every Hundred and Franchiſe ſhall have the view 
of Armes , and hall preſent defaults againft the Statute of Ju- 
tices alſigned , who ſhall certifie the ſame to the King in every 
Parliament, and the King ſhall provide remedy; whereby it 
ſcemeth maniteſt that hitherto no law or cuſtome was-made 
againſt any for default of Armes, but onely ſuch as held by 
chat tenure: and therefore they had a ſhift to cauſe them to 
ſweare to maintaine Armes, and fo might proceed upon de- 
faules, as in caſe of perjury; and that the Parliament was fiilt 
loath xo ſet any certaine rule for penalty,and abſolutely decli- 
ned it,and left it under a generall periculo incumbente,which its 
likely men would rather eſchew by obedience, then adventure 
apon out of a daring fpitic, unleffe their caſe was very cleere 
within the mercy of common reaſon; and therefore ſuch caſes 
were left to ſpecial] order of the Parliament rather then they 
would deliver ſuch a rod as determining power was over into 
any uncertaine hand what ever. It is very true that by the opi- 
nion of ſome this alſo hath been controverted, as if all the 
executive power had been turned out of the Parliaments or- 
der into the direftory of Edward the firſt, which thing reacheth 
farre; for then in order thereanto the whole Militia of the 
Kingdome muſt have been'under his ſafe command: and-whe- 
ther it everentred into the conceipt of that King I know not, 
but ſomewhat like thereunto is not obſcurely urged to nouriſh 
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and ſiggeſt ſuch a kind of notion , and lo derive it unto his 
ſuccellors upon the words of a Statute de deferſione portandi 
armorum the Engliſh whereof 1 ſhall render out of the French, 
as foHoweth : 

It belongeth to us (viz. Edw.1.)) and from us by oxr Royall Seig. 
nory to defend force of Armes , and all other force againſt oxr feace 
at all times that we ſhall pleaſe, and to puniſh according to the 
laws and uſages of this Realm, ſuch 4s ſhall oppoſe, and $a this they 
(viz. Lords and Commons ) are bound 5 to ayd as their good 
Lord, alwaies when need ſhall be. 

Two things are concurrant with this, which is the body of 
the Statare(it ſach ir be;) the one is the preface,or the occaſion: 
and the ſecond is the conclufion upon the whole body of the 
ſan12. The preface firlt ſer down the in{cription or dire&ion 
of the Law ; not to the people but to the Juſtices of his bench, 


and ſo its in nature of a Writ or Declaration ſent unto his }- 


Judges. Then it ſets down the occalion which was a debate 
tween Edw.1. and his Lords with a I reaty, which was had 
before certaine perſons deputed thereto: and it was accorded, 
that at the next Parliament Order ſhall be taken by common 
conſent of the King, the Prelates, Earles, and Barons , that in 
all Parliaments treaties and other afſemblies which ſhall be had 
in the Kingdome of Erglard tor ever after,all men ſhall come 
thereto without force, and without Armes,well and peaceably; 
and thence it recites that the ſaid meeting at Parliament was 
had, and that there the Prelates, Earles, Barons , and Comi- 
nalty being afſzmbled to adviſe upon this matter ; ous eiont 
dit ſaith one coppy , and nous ezons dit laith another coppy3 
ſo as whether this was the Declaration of the King unto the 
Parliament , or of the Parliament to the King is oneidoubt, 
and a principall one it is in ſuch a caſe as this. Then the con- 
cluſion of all is that the King commandeth theſe things ſhall 
be read befure the Juſtices in the bench, and there enrolled; 
and this is dated the 3 o. of Odober in the ſeventh yeere of his 
reigne, which was Ann. 1279. So as if it were the Declaration 
of the King, then it implierh as if it were not very well accep- 
ted of the Parliament; and therefore the King would have ir 
IT 3 reſt 
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reſt upon record in nature of a claime or proteftands for faving 
the prerogative of the Crown. But if it were the Declaration 
of the Parliament the King held it {o precicus a lower, that 
fearing it ſhould fade ſet it in a private Garden of his owne, 
that jt might be more carefally-nurſed- againſt the blaſt of 
time; as if the Parliament had not aflented thereto,(or if they 
did ) meaned not to hold it forth to.therworld for future times 
to be a conſtant rale; bat-onely by way of concellion, to eaſe 
themſelves of the preſent dithculty, in making a Law againſt 
wearing of Armour in ordinary civill affaires, and ſo reterred 
it to the Kings care to provide againſt imergent breach of the 
peace, as an expedient for the preſent incenveniences in affairs, 
And it will well -ſuite with the*poſture' of affaires then in 
courſe; for the Welſh warres were now intermitted;arid a quiet 
of three yeeres enſued; inthe middeit of which Souldiers ha- 
ving liberty to doe nothing ( and that is next to naught) 
but recreate themſelves , uſed their wonted guiſe, as it they 
were not dreſſed that day that they were not armed ;' nor fit 
forcounſell , unlefle (as their ancetters )wich weapons in their 
hands, nor worthy of the preſence of a King under other no- 


tion then as a Generall in thefheld, and themſelves as Com: - 


manders that are never. a 2 mode; but when all in T-on and 
Stcele. 1 ſay to make a Law that muſt ſuddenly binde mica 
from riding or Feing armed when no man thought hiniſelfe 
ſafe otherwiſe was in effect to expoſe their bare necks to the 
next turne of the Sword- of a King that they did not over- 
much traſt , -and the lefſe. in regard he truſted not them. 1 doe 
not wonder therefore if the Parliament liked not the worke, 


but left it tothe King to provide for the keeping off breaches: 


of the peace,and promiſed there afliſtance therein. 

Laſtly, ſuppoſing all that is or.can'be ſuppoſed,r:72. that the 
Parliament had given up the power of the Militia unto Edward 
the frſt, yet it was-not to all intents, nor did it continue ; for 
bel:des the Statute. of Torniments, which ſheweth plainly chat 
the ordering of Armour was in the power of the Parliament, 
3nd which in all probabilty was made after that law latt be. 
fore-mentioned; the Statute at VVinton- made-after this Lap 
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nigh fix yeeres fpace ordereth the uſe of the Traincd bands in 
maintaining the peace,and-reſerveth the penalties to themlelyes 
for any default committed againi the ſaid at. And therefore 
notwithſtanding any thing that-yet appeareth ro me onfot 
any Law or _— , . the chiefe moderatorſhip of warre and 


ace within ' the Realm of England-relieth hitherto upon the 
Pacttament next under God, and in the King no otherwile 
then in order to the publique, the rale whereot can be deter- 
mined- by no other Judge then that which can ve intended to 
have no other reſpe& then the publique good 3 and which is 
the abridgement of the large volume ot the Kingdom. 
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 K&' Nd _ have I bro:1ght the ſhape of Engliſh govern- 
ment(rade as it is)trom the tirit oft-ſpring of the Saxons 
through the rough wayes of the Danith tempe!ts, the 
rocks of Norman invalion}, and the Quickfands ot Arbitrary 
government under Popes and Kings to the Haven z much de- 
faced it is I confelle by the raze of time, and yet retained the 
originall likeneiJe in proportion. | 
Kings frit ( about the Norman times ) joyning: with the 
Lords tor their joynt. interett above the ordinary pitch had 


mounted each other too high to be Lords over tree men; Then 


by flatcering of the free men into their delignes hovered above 
them all; but not being able-to maintaine their pitch fo long 
as the Lords held together, {tooped tor a party amongit them 
and ſoon obtained their deiire. For ſome Lords (more ambi- 
tious-then others , andthey againe more populer then them ). 
ſeeke leverall intereſts : And thus Kings (aided by their party, 
to a Supremacy which they were never borne to 3 and it by 
them "into a preheniinnce above their Peeres which neither 
law nor. ca'tome ever 2ave them ) are of Moderators in the 
Gouncell of Lords, b:come moderators of thoſe Councels ; 


and | 
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and lo they obtained all that the Lords had,but no more. For 
though both they and the Lords abuſed their power over the 
free men by extoriion and oprefſton as Lords over tenants ; yer 
could they never preyaile over them as free born ſubje&s to 
gaine their conſent to give their right, or the law up to the 
Kings beck ; but ſtill that remained arbiter both of King and 
people , and the Parliament Supreame expounder and Judge 
both of it and them. Other argument hereof there will be 
lictle need, belides what hath formerly appeared, then what we 
tinde in Bradtoz who wrote in the time of Henry the third, to 
this eff: & :; God zs ſuperiour tothe King, and the Law hy which be 
is made King , and his Court, viz. the Earles and Barons : Earles 
( according to their name Comites )are the Kings aſſociates, and be 
that hath an aſſociate hath a maſter ; and therefore if the King be 
unbridled ( or which is all one ) without Law , they ought to bridle 
him, unl«ſe they will be unbridled as the King , and then the Com« 
mons may cry Lo Feſws, exc. This was the judgement of that 
famous Lawyer of the State of an Engliſh King in Henry the 
thirds time, 1 ſhall adde hereto a concurrent teſtimony of a 
Il awyerallo in Edward the firſt time. Although ( faith he) the 
K ing ought to have no equall in the Land : yet becauſe the King 
nor his Commiſſioners ( in caſe where the King intrencheth upon 
the right of any of bus Subjetts Jean be both Judge and party ;the King 
by right ought to have companions ta heare and determinein Parlia- 
ment all VVrits and plaints of w1ongs done by the King,the ®ween, 
or their children , and of thoſe wrongs eſpecially whereof otherwiſe 
eommon right eannot be had. Nor is this the opinion onely of 
Lawyers, but it is the Law it ſelfe unto which the Royall aſſent 
was add-d, and the ſame ſealed with an Oath in the ſolemne 
ſtipulation made by Kings at their Coronation with the peo- 
ple then preſent in the name of the whole body : the ſumme 
whereof is wont to be propounded to theKing in this manner, 
though in a different Language. 


1. Will you grant and kzep, and by your Oath confirns 
to the people of Englawd the Laws and Cuſtomes to then: 
granted by the ancient Kings of England your righteous 

and 
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and godly predeceſſors : and eſpecially to the Clergie 
and people by the glorious King $t.Edward your pred:- 


ceſſour® 
The Kings anſwer: T doe them grant 
and promile. 


2. Will you keep to God and the Church, and the Cler- 


gie, and the people peace and concord ſincerely according 


to your powers 
The Kings anſwer: will doe it. 


2. Doe you grant to hold and keep the Laws andright- 
full Cuſtomes which the Comonalty of your Realm ſhall 
have choſen , and to maintaine and inforce them to the 
honour of Ged after your power? 

The Kings Anſwer: 1 this doe grant 
| and promiſe. 

In few words the King promiſed to keep the lawes already 
made, the peace of his Kingdonie, and the Lawstobe agreed 
apon by the conimonalty : the ſame in fubfiſtance with that of 
Henry the firſt, V/Flliamthe Conquerour ; the Daniſh and 
Saxon Kings formerly had, and in the foregoing diſcourſe ob- 
ſerved: And thus is he Ted to the Throne ina Chaine of Gold, 
a ſerious memoriall of the Kings duty as he is a man,and a glo- 
rious ornament to him as a King. If then the King be under 
the law in caſe of direftion, as by ſtipulation he 5 wt nd, it 
he be likewiſe under the Law in caſe of tranſpreſſion-to be 
judged by his Comites or Peeres. Hitherto certainly an-Eng- 


liſh King is but Primus inter emnes, and not ſupre totum; andif 


at any time he skipped higher, he afterwards fell lower; for ic 
was the lot of theſe times to have Lords that were bent to- 
worke the people to regard their own liberties; in which the 

Lords had firlt wrapped: up their own claimes. Thus comcs 
the counſels of ſuch as have been notorioufly exorbitant to be 
ſcanned ; and to bring theſe into frame, all runne out of frame ; 
the Barons warres ariſe, and. thrive according as intereſts doe 
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concenter more or leflez the ifiue is like that of a drawn bat- 
taile , wherein he that continucth laſt in the field is glad to be 
gone away,and ſothe Title-isleit to be tried upon the next 
advantage that ſhall ariſe. 


_- 


Yer had Kings gotten one ſtep forwards to their deligne, 
which was that they now had to deale with a divided Baro- 
nage, I; was the birth of ambition,and it was nourt{hed by.the 
ſame milke 3 for thoſe that ſide with the King are become 
Magnificoes next to the Kings perſon , and the ſole managers 
of all the great affaires of State concurrant with their own 
deiignes under-board. Put the other Lords are in account ru- 
rall, ttanding further off, and.looking on at a diſtance,are laid 
away as ſupurfluous : and as they theniſelves are out of the 
game of great men , ſo grow they mindlefle of their intereſt in 
the great affaires, 'yet of theſe there is diverſity, for ſome ſport 
themſelves in their condition ; others obſerve the irregular mo- 
tions of thoſe above, and watch:their owne time. 

This was the firit advance of that ſociety , which was after- 
wards called the Privy-Councell ; being a company of choiſe 
men according to the Kings bent, untowhom the conlidera- 
tion of all the weighty atfaircs of the Kingdome is committed; 
but nothing can be concluded without the Kings fiat, which 
regularly ſhould follow upon the premiſes, according to the 
major'votez but more ordinarily ſuteth wich that which beſt 
fateth wich his, pleaſure. . And now are Parliaments looked 
on as fatall, or at the belt, but as heavy dull debates,and incon- 
venient both for ſpeed and ſecrecy; which indeed are advanta- 
ges for weake and unwarrantable counſels,but ſich as are well 
grounded upon truth, and ſtrength of reaſon of State care not 


'to behold the cleareſt noon-day, and prevaile neither by ſpeed 


nor ſecrecy, but by the power of uncontrolled Reaſon, fetcht 
trom tcurh it ſelte. The grand Councell of Lords alſo are now 
no lefſe burthenſonze : For though they were not able to pre- 


vaile againſt the private delignes of an arbitrary Supremacy, 


yet doe they hinder the progrefſſe, tell tailes to the people, and 


blot the names of thoſe that arevf that aſpiring humour; 


which once done , like that of Siſiphus they have no other end 


of there labour tnen their toile. Thus 
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"Thus periſhed that ancient and rightly honourable Grand 


Councell of Lords , having firſt layd afide thepublique, then 
loſt unity, and laſtly themſelves ; beſides the extreame danger 
of the wholebody. For theſence of State once contraGted into 
a Privy councell is ſoon recontratted into a Cabinet councell, 
and lalit of all into aFayouriteor two, which many times 
brings dammage to the Publique , and both themſelves and 
Kings into extream precipices; partly tor wantof nuturity,bur 
principally through the providence of God over-ruling irre- 
gular courſes,to the hurt of ſuch as walxein them. 

Nor were the Clergy idle in this buſtle of affaires, although 
not very well imployed; for it is nat to be imagined butthar 
theſe private prizes plaied between the Lords, Commons, and 
King, laid each other open to the ayme of a forraine preten- 


, tion, whiles they lay at their cloſe guard one againſt another ; 


and this made an Ecclefiaſticall power to grow upon the Civil, 
like the Ivy upon the Oake fram being ſervants: to. friends, and. 
thence Lords of Lords, and Kings of Kings : By the firſt put- 
ing forth it might ſeem to be a Spirituall-Kingdome, but in 
the bloſome which now is come to ſome lyPfr>its evident to be 
nothing but a temporall Monarchy over the conſfciences of 
mens and ſo like Cuckows laying their egges in neits that are 
none of their own ,. they have their brood brought up at the 
publique charge., Neverthelefſe, this their” Monarchy was as 
yct beyond their reach ; it was Prelacy that they laboured for, 
pretending to the Popes uſe; but in order to themſelves, The 
cripple elpizd their halting , and made them ſoon tread after 
his pace ; he is content thty ſhould be PreJates , wichout mea- 
fure, within their ſeyerall Dioceſſes, and Provinces, fo as he 
may be the ſole Prelatiſſimo beyond all compariſon ; and un- 
doubte<dly thus had been before theſe times deſtroyed the very 
principles of the Church-government of this Kingdome, but 
that two things prejudiced the worke : the one that the pa- 
palty was a forraine power, and the other that as yet the Pope 
was entangled with the power of Councels,it he did not itoop 
thereunto. The firii of theſe two was the molt deadly Herbe 


in the Pottage , and made it ſo unſavoury that ic could never 
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'bedigeſted in this Kiugdome *! For Kings looking upon this 
'as an Intrenchment nporr their prerogative ,, and the people 
alſo as an'intrenchment upon their liberties , both or one of 
them were' ever upon the guard to keep out that which was 
without, and would be ruled. neither by Law nor Councell. 
Andthetefore though both Kings and.people yeclded much 
into the importunity of theſe tnen , and gavethem many pri- 
viledges whereby they became great ; yet was their greatneſle 
dependant upon the Jaw of the Land and vote of Parliament; 
and though they had the more power they neverthelefſe were 
not one. jot the mare abſolute , but ſtill the law kept above 
their top; I deny,not but they in-their praftice exceeded the 
rule often and lifted themſelves above their ranke; yet it is as 
well to be granted that they could never make law to bind the 
Charch-men, much lefſe the Laity , but by conjun&ion of the 
grand councels both forChurch and Common-wealth affaires; 
nor conld they execute any Law in caſe that concerned the 
liberty or propriety of either , but in a Synodicall way, or as 
deputed by the Parliament in that manner. And therefore 
muit conclude that in theſe times whereof we treat the prin- 
ciples of Church-government , ſo farreas warranted by law, 
were in their nature Presbyteriall ; that is, both in making 
laws and executing them ; Biſhops and Archbiſhops were ne- 
_ ver truſted with the ſole adminiſtration of them, but in and 
by conſent of Synods in which the Clergy and Laity ought to 
have their joynt vote; and all power more or contrary here- 
to was at the beſt an ufurpation coloured by praftiſe, which 
was eaſily attained where there was a perpetuall moderatorſhip 
reſting in the Biſhop, and overall the Pope; the King, Lords, 
and Commons in the mean while being buried in purſuit of 
ſeverall intereſts elſewhere. 
To make all ſeniblable, the free men met with the ſad influ- 
ence of theſe diſtempers,as wel from the King and Lords,as the 
Clergy. Kings to fave their own ſtake from the Pope,remitted 
of that prot:&ion which they owed to their Subje&s,and let in 
upon them a flood of oppreſſions and extortionsi from the 


Romiſh and EngliſhClergy,and fo like alittle ſhip caſt out a 
barrell 
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barrell for the Whale to perule till it gets away : bur this chan- 
ged no right.» The Lords by their partees ſhattered them a 
ſunder and-diſmembered their body by-inteſtine broiles. The 
Clergy more crattily making ſome of them free Denilins of 
the Roman See, and taking them into their prote&ion whiles 
others of the free men. at adiltance were expoled asa prey to 
the continual] alfaults of thoſe devonring times : all theſe con- 
ſpired together to deface and deltroy that ancient and goodly 
bond of brotherhood , the Law of Decenners, by which the 
free men formerly holden together like Cement in a ſtrong 
wall, are now left like a heape of looſe ſtones, or ſ@ many 
ſingle men ſcarcely eſcaping with their sKinne of liberties, and 


thoſe invaded by many projets and ſhifts in government of 
State affaires.So mult I leave th.m untill ſome happy hand ſhall 


worke their repaire both for time and manner, as it ſhall pleaſe 
that great and wiſe Maſter builder of the World. 
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